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When students take the Physical and Biological Sciences sections, they have access to a Periodic 
Table of the Elements. They can access this table by clicking a tab on their computer screen. A 
copy of this table can be found below. 


Periodic Table of the Elements 2 
He 
4.0 
8 9 10 
O F Ne 
16.0 | 19.0 | 20.2 
16 17 18 
S Cl Ar 
32.1 | 35.5 | 39.9 
21 22 23 26 27 28 29 30 34 35 36 
Sc Ti Vv Fe Co Ni Cu Zn Se Br Kr 
45.0 | 47.9 | 50.9 55.8 | 58.9 | 58.7 | 63.5 | 65.4 79.0 | 79.9 | 83.8 
39 40 41 44 45 46 47 48 52 53 54 
Y Zr | Nb Ru | Rh | Pd | Ag | Cd Te I Xe 
88.9 | 91.2 | 92.9 101.1] 102.9] 106.4] 107.9] 112.4 127.6 | 126.9] 131.3 
57 72 73 6 78 719 80 84 85 86 
La* | Hf | Ta Pt | Au | Hg Po | At | Rn 
138.9] 178.5 | 180.9 195.1] 197.0] 200.6 (209) | (210) | (222) 
89 104 | 105 110 J 111 | 112 116 
Act Rf Db Ds | Uuu | Uub Uuh 
(227) | (261) | (262) (281) | (272) | (285) (289) 
58 59 60 68 69 70 71 
*! Ce Pr Nd Er | Tm | Yb | Lu 
140.1} 140.9 152.0] 157.3 | 158.9 167.3 | 168.9 | 173.0] 175.0 
90 91 94 95 96 97 101 | 102 
+| Th Pa Pu | Am | Cm |] Bk Md | No 
232.0} 231.0 (244) | (243) | (247) | (247) (258) | (259) 
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Physical Sciences 


Questions | — 42 


DIRECTIONS: Most questions in the Physical Sciences test are organized into groups, each 
preceded by a descriptive passage. After studying the passage, select the one best answer to each 
question in the group. Some questions are not based on a descriptive passage and are also 
independent of each other. You must also select the one best answer to these questions. If you 
are not certain of an answer, eliminate the alternatives that you know to be incorrect and then 
select an answer from the remaining alternatives. Indicate your selection by clicking on the 
answer bubble next to it. A periodic table is provided for your use. You may consult it whenever 
you wish. 
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Passage I (Questions 1-5) 


In a general chemistry laboratory class, the instructor asked students to propose reactions, each depicting 
CO2(g) as a product, for the thermal decomposition of NaHCO3(s). The students proposed reactions 1-3. 


A 
NaHCOx(s) ——* NaOH(s) + CO2(g) 
Reaction 1 


A 
2NaHCOx(s) ——* Na2COx(s) + CO2(g) + H20(g) 
Reaction 2 


A 
2NaHCO3(s) ——  Na2O(s) + 2CO2(g) + H20(g) 
Reaction 3 


The instructor then set up the apparatus shown in Figure | to demonstrate which of reactions 1—3 best 
represented the thermal decomposition of NaHCO3(s). 


connecting 
tubes graduated 
cylinder 


reaction 
flask 


heating beaker brine 
source 
Figure 1 Experimental apparatus 


The room conditions were 25°C and | atm with the beaker and the CO2(g)-collection assembly maintained at 
25°C and 1 atm. The instructor heated 0.336 g (0.004 mol) of NaHCOx(s) at a rate of 5°C/min in the reaction flask. 
During the course of the reaction, liquid water accumulated in the beaker indicating that water vapor was a product 
of the reaction. The CO2(g) produced in the reaction was collected by displacing the brine from the graduated 
cylinder. The instructor also performed a control experiment in which the reaction flask was heated without any 
NaHCO3(s) in it. 


Based on the observed liquid water accumulation in the beaker during the reaction and the volume of the 
collected CO2(g) at the end of the reaction, it was determined that Reaction 2 best represented the thermal 
decomposition of NaHCO3(s). 


[Questions 1-5 for Passage I begin on following page.] 
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. Based on the passage, the volume of the collected CO2(g) at the end of the reaction was closest to which of 


the following? (Note: R is equal to 0.082 atm*L*mol!*K-1.) 
0.05 L 

0.1L 

0.2L 

0.4L 


That water is a liquid and CO: is a gas at 25°C and 1 atm is most attributable to: 


. the hydrogen-bonding capability of water molecules and the hydrogen-bonding incapability of CO2 molecules. 
. the absence of double bonds in water molecules and the presence of double bonds in COz molecules. 
. the molar mass of water being lower than the molar mass of CO2. 


. water molecules being smaller than CO2 molecules. 


. Consider what the volume of the collected CO2(g) at the end of the reaction would be in each of the three 


proposed reactions for the thermal decomposition of 0.336 g of NaHCOs(s) under the conditions described 
in the passage. Compared to the volume in Reaction 2, the volume in Reaction 1 and the volume in 
Reaction 3 would: 


. both be lower. 
. both be higher. 
. be lower and higher, respectively. 


. be higher and lower, respectively. 


. Which of the following is the correct empirical formula of the metal oxide expected to form in the thermal 


decomposition of an alkaline earth metal carbonate? (Note: M represents the metal.) 


»M12012 


M120 
MO 
MO 


. Consider the gaseous product in Reaction 2 that has a molecular dipole moment of 0.0 D. Which of the 


following is closest to the bond angle in the molecules of this product? 
90° 

120° 

150° 

180° 
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Passage II (Questions 6-11) 


Objects falling in a vacuum accelerate at a constant rate, independent of the size or shape of the object. For 
instance, a feather and a lead brick will accelerate at the same rate in a vacuum. However, an object falling in air or 
ina fluid will reach a constant velocity called the terminal velocity. Terminal velocity depends directly on the mass 
and inversely on the cross-sectional area of the falling object; terminal velocity is also inversely proportional to the 
density of air or the fluid. When an object reaches terminal velocity, the downward force of gravity is balanced by 


the upward force of air resistance. 


A group of students conducted an experiment to illustrate these principles. The students dropped an egg and a 
watermelon, objects with very similar densities, and measured the velocity changes with time. Because the egg 
reached a constant velocity sooner than the watermelon, the students concluded that the egg had a lower terminal 


velocity in air than did the watermelon. The results are shown in Figure 1. 


“<—— watermelon 


Velocity (m/s) 


0.0 2.0 4.0 6.0 8.0 10.0 12.0 14.0 16.0 18.0 20.0 
Time (s) 


Figure 1 Velocity of an egg and watermelon falling in air 


[Questions 6-11 for Passage IT begin on following page.] 
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. According to the passage, two similarly shaped objects will most likely fall in air at the same terminal 


velocity if they have: 


. equal volumes and different cross-sectional areas. 
. equal volumes and equal cross-sectional areas. 
. equal weights and different cross-sectional areas. 


. equal weights and equal cross-sectional areas. 


. Suppose the watermelon described in the passage has a mass of 5 kg, and the egg has a mass of 65 g. If the 


volume of the watermelon is 5 x 10° cm’, what is the volume of the egg? 
30 cm3 


65 cm? 


. 6.5 x 10? cm 
. 3.0 x 103 cm3 


. Askydiver with mass m jumps from an airplane and then falls without opening a parachute. When the 


skydiver reaches a terminal velocity of 65 m/s, what is the net force on the skydiver? (Note: The 
acceleration due to gravity is given by g.) 


Zero 


. lmgN 
. 2mg N 
. 65mg N 


. In Figure 1, the acceleration at any time can be calculated by: 
. computing v/t. 

. computing the total change in velocity divided by the total time. 

. measuring the y-intercept of a tangent line at the desired time. 


. measuring the slope of the tangent line at the desired time. 


10. Suppose the egg and the watermelon are dropped into a tall column of a liquid which has a high viscosity. 


A. 
B. 
C. 
D. 


If the liquid’s density is greater than that of the egg and the watermelon, which object will reach the 
higher terminal speed? 


The egg 
The watermelon 
Neither the egg nor the watermelon will fall through the liquid. 


Cannot be determined from the information given 
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11. Suppose the terminal speed of the watermelon in the passage is found to oscillate sinusoidally. The 
oscillation is most likely due to the watermelon’s: 


A. mass. 
B. weight. 
C. volume. 


D. shape. 
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Passage III (Questions 12-18) 


The hydrated copper ion [Cu(H20)a]?* is converted into the complex ion [Cu(NH3)a]?* in aqueous ammonia 
(NH3). The formation of [Cu(NH3)4]}** takes place in a stepwise manner with one water molecule being replaced by 
an ammonia molecule in each step. The sum of all the individual steps gives the overall transformation shown in 
Equation 1. 

[Cu(H20),]?*(aq) + 4NH3(aq) = [Cu(NH3)4]°*(aq) + 4H20() 
Equation 1 


The formation constant of [Cu(NH3),]** is defined as follows: 


_ __ [tCu@NHs)4)"J 
* [[Cu(H20)4P*][NH3}4 


The value of the formation constant of [Cu(NH3)a]?* is 5.6 * 101! at 25°C, 


[Questions 12-18 for Passage III begin on following page.] 
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12. [Cu(H20)4]** fits which of the following descriptions? 


I. An ion with a charge of +2 
Il. A hydrated alkali metal ion 
III. A complex ion 
A. I only 


B. [ and II only 
C. I and III only 
D. I, I, and I 


13. At 25°C, the formation of [Cu(NHs)4]** according to Equation 1 is most likely a: 
A. spontaneous process with positive AG°. 

B. spontaneous process with negative AG°. 

C. nonspontaneous process with positive AG®. 


D nonspontaneous process with negative AG°. 


14. In the stepwise formation of [Cu(NHs),]** from [Cu(H20)a4]"*, which of the following ions would form in 
the second step? 


A. [Cu(H20)2(NH3)2]?* 
B. [Cu(H20)(NH3)3]?* 
C. [Cu(H>0)3(NH3)/?* 
D. [Cu(H20)3(NH3)2]?* 


15. Which of the following best describes the bonds between Cu?* and the nitrogen atoms of the ammonia 
molecules in [Cu(NHs3)s]**? 


A. Tonic 
B. Covalent 
C. Coordinate ionic 


D. Coordinate covalent 


16. Consider the reaction shown in Equation 1 at equilibrium. Would the concentration of [Cu(NHs3)4]”* 
increase if the equilibrium were disturbed by adding hydrochloric acid? 


A. Yes, because the equilibrium in Equation 1 would shift to the left 
B. No, because the equilibrium in Equation 1 would shift to the left 
C. Yes, because the equilibrium in Equation 1 would shift to the right 
D. No, because the equilibrium in Equation 1 would shift to the right 
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17. In [Cu(NHs),]”*, the subscript 4 indicates which of the following? 
A. The oxidation number of Cu only 

B. The coordination number of Cu** only 

C. Both the oxidation number of Cu and the coordination number of Cu?* 


D. Neither the oxidation number of Cu nor the coordination number of Cu** 


18. Why does NHs3 displace H20 in the formation of [Cu(NHs3)4]”*? 


I. NHs contains more lone pairs of electrons than H20. 
Il. NHs is a stronger Lewis base than H20. 
Til. NHs donates a lone pair of electrons more readily than does H20. 


A. | and II only 
B. I and IT only 
C. I and II only 
D. 1, Il, and Ill 
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Questions 19-23 are NOT related to a passage. 

19. A 60-Q resistor is connected in parallel with a 20-Q resistor. What is the equivalent resistance of the 
combination? 

A. 80 Q 

B. 40 Q 

Cc. 15Q 

D.3 Q 


20. Which of the following elements most likely has a first ionization energy greater than that of Cl? 
A. Ar 

B. Br 

C. Na 

D.S 


21. A glass rod is rubbed with a silk scarf producing a charge of +3.2 x 10-° C on the rod. (Recall that the 
magnitude of the proton and electron charges are 1.6 x 10-'°C.) The glass rod has: 


A. 5.1 x 10" protons added to it. 
B. 5.1 x 10! electrons removed from it. 
C. 2.0 x 10!° protons added to it. 


D. 2.0 x 10!° electrons removed from it. 


22. 0 


3F F 


In the above figure, an object O is at a distance of three focal lengths from the center of a convex lens. 


What is the ratio of the height of the image to the height of the object? 


A. 1/3 
B. 1/2 
C. 2/3 
D. 3/2 
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23. A child pulls on a rope that is attached to a spring scale that is attached to a wagon. 


rope 
F 


spring 
scale 


Which of the following quantities would have the LEAST effect on the spring scale’s reading? 


A. The wagon’s mass 
B. The person’s mass 
C. The wagon’s acceleration 


D. The angle between the rope and the ground 
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Passage IV (Questions 24-29) 


Iodine and zinc are the reactants in an experiment to find the stoichiometry of a reaction. Gray, granular zinc 
metal (2.0 g) and purple iodine crystals (2.0 g) are added to an Erlenmeyer flask containing 25 mL of methanol 
(CH30H). The iodine dissolves in the methanol giving a red-brown solution. After 15 min of heating, the solution is 
pale yellow, and a few gray granules remain at the bottom of the flask. The liquid is decanted into a beaker. The 
remaining granules are rinsed several times with methanol, and the methanol from each rinse is added to the beaker. 
The methanol is then evaporated, leaving a solid, yellow-white product of iodide of zinc. The mass of the dry 
product is obtained. The unreacted zinc granules are also dried and weighed. 


A 2/1 ratio of moles of iodine atoms to zinc atoms in the product is consistently obtained. The mass of iodine 
and reacted zinc equals the mass of product. 


The standard reduction potentials for zinc, iodine, and two other substances are given in Table 1. 


Table 1 Standard Reduction Potentials at 25°C 


Oxidizing | Electrons Reducing 
agent gained agent 


aa ee 


a cl GL 
ee ee 


[Questions 24-29 for Passage IV begin on following page.] 


MCAT Release Form, State of New York (December 2013) 


Appx1700 


15 


Case: 20-1058 Document:26 Page:26 Date Filed: 03/23/2020 


24. When the reaction is conducted with 2.0 g of iodine, 0.51 g of zinc is consumed. The balanced chemical 
equation for the reaction is: 


A. I(s) + Zn(s) — ZnI(s). 

B. In(s) + Zn(s) > ZnlIa(s). 
C. 4I(s) + Zn(s) > ZnlL(s). 
D. I(s) + 2Zn(s) > Zn21(s). 


25. The energy of activation for the reaction described in the passage is given by the energy of the: 
A. reactants minus energy of products. 

B. products minus energy of reactants. 

C. activated complex minus energy of products. 


D. activated complex minus energy of reactants. 


26. In its lowest-energy electron configuration, zinc has a: 
A. filled 3d energy level and a filled 4s energy level. 

B. half-filled 3d energy level and a filled 4s energy level. 

C. filled 3d energy level and a half-filled 4s energy level. 

D. half-filled 3d energy level and a half-filled 4s energy level. 


27. Based on Table 1, which of the following electrochemical reactions can occur spontaneously? 
A. Zn** + Fe?* > Zn + Fe 
B. Zn** + Fe — Zn + Fe”* 
C. Zn + Fe — Zn?* + Fe?* 


D. Zn + Fe?*— Zn?* + Fe 


28. What type of reaction is occurring between I2 and Zn? 
A. Acid—base (neutralization) 

B. Precipitate formation 

C. Oxidation—reduction 


D. Chelate formation 


MCAT Release Form, State of New York (December 2013) 


Appx1701 


16 


Case: 20-1058 Document:26 Page:27 Date Filed: 03/23/2020 


29. Methanol is an effective solvent for the reaction of zinc and iodine because: 


I. iodine is soluble in methanol. 
II. zinc is soluble in methanol. 
III. zinc iodide is soluble in methanol. 
A. I only 
B. II only 


C. I and III only 
D. II and III only 
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Questions 30-31 are NOT related to a passage. 


30. The image of a real object that is formed by a plane mirror is: 
A. real and inverted. 

B. real and erect. 

C. virtual and inverted. 


D. virtual and erect. 


31. Approximately how many liters of oxygen gas are required for the complete combustion of 0.5 liter of 
methane (CHa) to CO2 and H20? 


A. 0.25 liter 
B. 0.5 liter 
C. 1.0 liter 
D. 2.0 liters 
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Passage V (Questions 32-35) 


Electrical generators transform mechanical power into electrical power. Figure | is a schematic diagram of a 
simple generator supplying current to a resistive load, R. An external mechanical force rotates a coil of wire in the 
field of a permanent magnet. An emf is induced in the coil that is proportional to the time rate of change of the 
product of the area of the coil (A) times the magnetic field perpendicular to the plane of the coil (BL) 


emf =—-A(BLAYAt. 


Figure 2 shows the resultant emf waveform versus time when the coil is rotated at a constant rate. This type of 
generator produces alternating current (ac). 


Figure 1 Alternating current generator 


Figure 2 Voltage versus time from a generator 


[Questions 32-35 for Passage V begin on following page.] 
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32. A 100% efficient generator consumes mechanical power at a rate of 100 W. What average ac current 
passes through a 10-© resistive load? 


A.0.1A 
B.1.0A 
C.3.2A 
D.10.A 


33. Car batteries (12 V) are recharged by a generator after the engine is started. How long must the 
generator deliver 1 A at 12 V if the starter motor drew 60 A for 10 s? 


A. 600 s 
B. 100s 
C. 50s 
D. 10s 


34. If T is the period and V> the amplitude, then the emf waveform shown in Figure 2 is described 
mathematically as: 


A. Vosin(t/T). 
B. V,cos(7/T). 
C. Vosin(2z1/T). 
D. Vocos(2zt/T). 


35. A current flows through a copper wire moving with velocity v in a magnetic field BL because: 
A. a force —evB L acts on each free electron in the wire. 

B. a force +evB L acts on each free proton in the wire. 

C. a centripetal force -mv’/r acts on each charge. 


D. a centrifugal force +mv?/r acts on each charge. 
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Passage VI (Questions 36-39) 


A 60-kg person stands inside a 20,000-kg railcar that is attached to a locomotive. For experimental purposes, 
the person has a ball, a string, a 600-nm-wavelength laser, a concave lens, a 100-mF capacitor, and some 12-V, 
100-W lightbulbs. The ball and string can be joined to make a pendulum of mass / and length L. 


After the locomotive releases the railcar, two systems are available to slow the moving railcar. The first system 
connects an electric generator to the railcar’s wheels to charge a 12-V battery mounted on the railcar. Engaging the 
generator to the wheels puts a decelerating force of 5000 N at 40 m/s, and the force declines linearly with speed. 
This generator transfers about 80% of the kinetic energy dissipated by this braking force to the battery. The second 
system allows the person to slow the railcar by the friction of its wheels against a stationary surface in a manner 
similar to that of the brakes on an automobile. This system can generate a maximum braking force of 14,000 N. The 
rolling friction of the wheels and the internal friction between the wheels and axles contribute a continuous 1000-N 
decelerating force any time that the railcar is in motion. 


(Note: Use g = 10 m/s? and c = 3.0 x 108 m/s, if needed.) 


[Questions 36-39 for Passage VI begin on following page.] 


MCAT Release Form, State of New York (December 2013) 


Appx1706 


21 


Case: 20-1058 Document:26 Page:32 Date Filed: 03/23/2020 


36. If the coefficient of static friction between the person’s shoes and the floor of the railcar is 0.3, which of 
the following is the minimum acceleration of the railcar that will allow the person’s shoes to slip? 


A. 2 m/s? 
B. 4 m/s” 
C. 6 m/s? 
D. 8 m/s? 


37. Suppose that the railcar passes by a horn that is emitting a sound with frequency f. Which of the 
following describes the frequency f that the person on the railcar hears? 


A. f >f before passing the horn, ra </f after passing it 
B. f <f before passing the horn, ral >f after passing it 
Cc. f =f before passing the horn, ra =f after passing it 
D. f >f before passing the horn, ¢ >f after passing it 


38. As the railcar brakes with a constant deceleration a, the pendulum hangs at rest from the railcar’s ceiling 
with a small angle 9. When the railcar comes to rest, the pendulum will: 


A. also remain at rest. 
B. swing with a frequency dependent on L and a only. 
C. swing with a frequency dependent on g and a only. 


D. swing with a frequency dependent on L and g only. 


39. Suppose that the person throws the ball against the front wall of the railcar (that is, in the direction of the 
railcar’s constant velocity), strikes the wall horizontally at a speed v, and it bounces elastically back to the 
person, who catches it. Which of the following represents the net change in the total momentum of the 
railcar and its contents? 


A. 2Mv 
B. Mv 
C. Zero 


D. It cannot be determined from the given information. 
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Questions 40-42 are NOT related to a passage. 


40. Which of the following types of orbitals of the central atom are involved in bonding in octahedral 
compounds? 


A. sp 

B. sp? 
C.p 

D. d’*sp* 


41. Which of the following graphs best shows the relationship between the probability of finding 1s, 2p, and 
3d electrons as a function of distance from the nucleus? 


A. 
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42. Which of the following is the strongest acid? 
A. HF (Ka= 6.8 x 10-*) 

B. HCN (Ka = 4.9 x 107!°) 

C. HCIO (Ka = 1.7 x 107°) 

D. HIO3 (Ka= 1.7 x 107') 


End of Physical Sciences Section 
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Physical Sciences Answer Key 


Question Number | Answer Key 
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Physical Sciences Raw Score to Scale Score Conversion Table 
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VERBAL REASONING SECTION 


MCAT Release Form, State of New York (December 2013) 


Appx1712 


27 


Case: 20-1058 Document:26 Page:38 Date Filed: 03/23/2020 


Verbal Reasoning 
Questions 43 — 75 


DIRECTIONS: There are six passages in the Verbal Reasoning test. Each passage is followed 
by several questions. After reading a passage, select the one best answer to each question. If you 
are not certain of an answer, eliminate the alternatives that you know to be incorrect and then 
select an answer from the remaining alternatives. Indicate your selection by clicking on the 
answer bubble next to it. 
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Passage I (Questions 43-47) 


Populations of larger mammals often provide a convenient barometer for the overall health of ecosystems, but 
in most locations, such wildlife is not easy to view. Lacking firsthand observations, investigators have traditionally 
relied on indirect evidence such as tracks to confirm the presence of certain species. Although such methods are still 
employed, a more useful technique is now available for wildlife surveillance: phototrapping. This approach makes 
use of ordinary cameras mounted in rugged enclosures to automatically snap photos of animals that wander into the 
field of view. 


The roots of this technique reach back more than a century. In 1888, George Shiras III perfected a way of 
photographing wildlife at night with a large-format camera and hand-operated powder flash. He mounted the camera 
on a rowboat and used a flashlight to find animals on the shore, positioning his boat as close as possible before 
taking a shot. Later Shiras set up his camera on land, taking pictures remotely by pulling on a long trip wire. 
Eventually, he rigged the wire so that animals would themselves trigger the picture taking. Shiras’s unique 
photographs were widely disseminated in National Geographic, creating great public interest in wildlife. But 
because the required equipment was cumbersome and expensive, few emulated his techniques. 


Decades later, developments sparked renewed use of camera traps. Photography became easier: no more bulky 
cameras and exploding flash powder. In place of trip wires, a passive infrared detector triggers the camera’s shutter 
when the sensor registers heat in motion. Next, scientists interested in wildlife populations began to apply known 
statistical methods to camera-trap data. These statistical tools, known as “mark-recapture” or “capture-recapture” 
methods, have served for decades to estimate populations of rodents and other small animals that can be easily 
caught, marked, and released. In 1998, K. Ullas Karanth and James D. Nichols showed that camera traps and the 
appropriate analytical software could be used to estimate the population density of tigers in India. They realized that 
because every tiger exhibits a unique pattern of stripes, individuals can be identified from photographs. Positive 
identification normally requires images of both sides of the tiger because these animals are laterally asymmetric. 
Thus effective monitoring requires pairs of camera traps set up to take photos from either side of the subject. 


The main challenge to today’s phototrapper is to position the subject—an animal of uncertain type and size—in 
front of, and at a reasonable distance from, the camera so that useful pictures will be taken. The best strategy is not 
always apparent. Putting cameras near burrows or dens seems logical: When a resident emerges to forage, a picture 
will be snapped. The problem is that when this creature returns, another picture will be taken. Indeed, the comings 
and goings of one animal might be all the camera records, which is not particularly helpful if one’s aim is to survey 
the general population. With experience, however, one can locate traps in less problematic places frequented by 
animals. One group of researchers in Borneo mounted a camera trap facing a log that had fallen across a small 
stream, guessing—accurately, as it turned out—that animals would take advantage of this natural bridge to cross 
over the water. 


The views of animals these automatic devices return are ones that even seasoned field biologists will likely 
never experience directly. Such photographs increase scientific understanding and, despite their often haphazard 
composition, should boost people’s appreciation of nature, just as they did for viewers of Shiras’s wildlife 
photographs over a century ago. 


Adapted from J. G. Sanderson and M. Trolle, Monitoring elusive mammals: Unattended cameras reveal secrets of some of the 
world’s wildest places. ©2005 by American Scientist. 


[Questions 43-47 for Passage I begin on following page.] 
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43. Which of the following developments would be LEAST likely to be useful to phototrappers? 
A. Increased battery capacity enabling cameras and sensors to operate longer 

B. Detectors that are sensitive to changes in pressure and moisture as well as heat 

C. Software that can accurately predict the movements and behavior of a particular species 


D. Camera lenses capable of capturing a wider field of view than the lenses currently in use 


44, The main purpose of the fourth paragraph of the passage is to: 

A. show that the results obtained by Karanth and Nichols have broad applications. 
B. highlight drawbacks of using phototrapping as a tool in population estimation. 
C. explain how phototrappers make use of advances in photographic technology. 


D. suggest that the successful use of phototraps is more complicated than it may at first appear. 


45. The discussion in the passage of Karanth and Nichols’s work with tigers suggests that: 

A. using phototrapping to estimate tiger populations would be more expensive than other methods. 
B. the techniques that work with tigers probably will not work with smaller animals. 

C. truly identifying tigers depends on finding unique features like scars or other unnatural markings. 


D. some tigers exist that probably have very similar stripe patterns on one side of their bodies. 


46. The passage provides information to answer which of the following questions? 
A. Are phototraps a cost-effective method of wildlife surveillance? 

B. Why did Shiras choose to photograph wildlife at night? 

C. What enabled the application of mark-recapture techniques to phototrapping? 


D. Have phototraps been used to identify species that were previously not known to exist? 


47. Which of the following noted advances is most analogous to the changes Shiras made in his wildlife 
photography technique, as described in the passage? 


A. The transistor led to the development of smaller, easily portable electronic devices. 
B. The vacuum cleaner created the belief that houses would be kept cleaner than previously. 
C. The cell phone made telephone conversations possible where there were no telephone lines. 


D. The endoscope allowed doctors to view the inside of the human body without invasive surgery. 
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Passage II (Questions 48-52) 


Ireland’s Skellig Michael is named for the archangel. The now uninhabited island, a large rock with two peaks 
jutting up from the sea, lies at the end of a seven-mile voyage across open water—a place of sheer precipices and 
terrifying landings. The Ske/lig—meaning rock or steep cliff in Irish Gaelic—was inhabited from perhaps the sixth 
century into medieval times. High on its easternmost peak, 600 feet above the sea, are ruins of a monastic 
settlement, five beehive-shaped cells and two small oratories constructed of unmortared stone, their arched roofs still 
intact, and walled terraces carved from the face of the cliff. 

The monastery is reached from the sea by a ladderlike stairway hewn into the rock. It is difficult to understand 
the monks’ choice of this site (or their ability to live here); the place is fit only for birds. Access to the island by 
wicker boat would have been infrequent and dangerous. The Skellig monks built their tiny windowless cells on a 
shelf of sandstone hardly wide enough to recline on. They packed seaweed into chinks in the cliff face to make a 
garden. 

From the landing, I climbed hand over hand for 400 feet to a little rope net slung between the two peaks. The 
path from there is another vertical stairway, this one constructed of stone slabs, 200 steps more to the monastic 
enclosure, like an eagle’s aerie. Most of the rock is too steep for human habitation. At no time could the little cluster 
of cells have sheltered more than a dozen monks. Of the many monastic communities on the wilder coasts of 
Europe, this must have been considered the least welcoming. Yet, for nearly a thousand years hermits sat on the 
Skellig rock and searched the sea for some sign of the Absolute. 

The monastery was similar to hermitages that originated in the deserts of Egypt in the early centuries of the 
Christian era and then spread rapidly over Europe. For a time, every rock and cave from the Red Sea to the coast of 
Ireland had its saint; every cleft and ledge was a hermitage. The eremitical movement was not unique to 
Christianity; every religious tradition includes hermits. But during the centuries that the Skellig flourished, the 
movement was like a frenzy. Young men ran away to solitude as later they would run away to sea, and young 
women sequestered themselves in convents as evidence of their piety. 

In the eighth and ninth centuries, Vikings sacked Skellig Michael numerous times. Why? It could hardly have 
been worth the effort. Did it simply represent a challenge? Certainly, there is a stubborn sufficiency about the place 
that is irresistibly attractive. And the community survived. According to legend, Olav Trygvasson, later to become 
King of Norway and its patron saint, was baptized by a Skellig monk, and his conversion brought an end to the 
pillaging. 

The eremitical fire lasted until the fourteenth century; then the rock reverted to the fish hawks. All across 
Europe, the dark, shadowy oratories of hermits were superseded by the grandiloquent visual poems of the urban 
cathedrals. Yet in the eighteenth century the Skellig became a popular place of pilgrimage. Penitents from across 
Europe not only traveled to the rock but made the grueling 700-foot climb to the Needle’s Eye, its precipitous 
westernmost peak. The ordeal required the devout to crawl onto a horizontal slab of rock that projects with a dizzy 
precariousness from the summit and kiss a stone cross affixed to the end of the slab. 


Adapted from C. Raymo, Honey From Stone: A Naturalist's Search for God. ©1987 by C. Raymo. 


[Questions 48-52 for Passage IT begin on following page.] 
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48. If the legend about Olav Trygvasson is true, which of the following suppositions about his initial actions 
at Skellig Michael does passage information support as the most probable? 


A. He asked the Father Superior for spiritual guidance. 
B. He donated booty from elsewhere to the monastery. 
C. He invited the monks to his coronation in Norway. 


D. He attacked the monks and looked for valuables. 


49. Suppose that the ruins of a sixteenth-century monastery are discovered on a remote island off the 
Swedish coast. Why, according to passage information, is this discovery surprising? 


A. Few European pilgrims would have been able to reach the site. 
B. An eremitical motive would have been unlikely at that period. 
C. The influence of Olav Trygvasson did not spread to Sweden. 


D. Monks would have been unlikely to learn of such an island. 


50. According to passage information, which of the following reasons was probably determinative in the 
selection of Skellig Michael as the site for a monastery? 


A. Its proximity to the shrine at Needle’s Eye 
B. Its isolation from worldly distractions 
C. The protection it promised from raiders 


D. The opportunities it provided for suffering 


51. A visitor to Skellig Michael who kissed its stone cross probably did so for which of the following reasons? 
A. To fulfill a qualification for sainthood 

B. To atone for wrongs committed 

C. To be spared by Viking marauders 


D. To be accepted into the monastery 


52. The number of monks who resided on Skellig Michael was probably due to: 
A. insufficient food and water in the monastery. 

B. extreme difficulty in reaching the monastery. 

C. limited available living space on the site. 


D. buildings that were precariously situated. 
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Passage III (Questions 53-58) 


The exhibition, Zhe Garry Winogrand Game of Photography, was a reminder of why so many people consider 
Winogrand to be one of the great American photographers of the twentieth century. Although they continue to 
acquire further layers of historical specificity, his street photographs, many of them shot in Midtown Manhattan in 
the 1950s and 1960s, have lost none of their kinetic immediacy; the best of his animal photographs provide sly, 
incisive views of the human condition; his pictures from the American road grab the wheel from Walker Evans and 
Robert Frank to send the genre on an unpredictable detour; in photographing all manner of public events, from 
antiwar demonstrations to art-world parties to political press conferences, Winogrand added significantly to the 
pictorial record of midcentury United States history. With his liking for seemingly random compositions and his 
famous tilted-frame effect, Winogrand made photographs that initially struck many viewers as devoid of formal 
strengths. Now, however, we can appreciate the subtlety and unexpectedness of his framing and the complex 
interplay he often achieves between anecdote and form. 


In putting together the exhibition, one of the curators, Richard Misrach, decided to focus on an aspect of 
Winogrand’s work to which little attention had been given: the color slides. Winogrand began shooting color photos 
in the 1950s and continued doing so until the late 1960s. He never explained why he stopped shooting in color, but 
the difficulty and expense of making color prints and their instability may have contributed to his decision. 


Misrach was especially drawn to the photographs Winogrand made at boxing matches in the 1950s, and his 
selections for the exhibition included eighteen boxing shots. In each, the fighters’ bodies are isolated against dark 
backgrounds and often fragmented by the out-of-focus, quasi-abstract ropes cutting across the frame. In one 
amazing, weirdly off-center shot, a boxer doubling up from a body blow appears to be ascending into the 
surrounding void. 


This small selection whetted one’s appetite for seeing more images from Winogrand’s color work. However, it 
was the slides that caused some of the most heated arguments among curators. Bill Jay objected to the slides being 
shown in any format because they had never been edited by Winogrand. While the prints in the archive had already 
been chosen for enlargement by the photographer from contact sheets, Jay pointed out, the slides had undergone no 
such process. Jay insisted that the archive’s hoard of thousands of slides and unproofed negatives should be used 
only for research and never published or exhibited. 


Misrach came to his own defense by saying that if “curatorial laws” were followed, the “real hidden treasures” 
of the archive would never be seen by anyone. He also observed that Winogrand gave his photographs, slides, and 
negatives to the Center for Creative Photography without conditions, which implies permission to show and publish 
the work. If Winogrand didn’t want the photographs in his archive to be seen, Misrach argued, he could have simply 
destroyed them. Indeed, as others remarked, some photographers have sought to exert control over the future of their 
work by destroying negatives. Furthermore, some curators argued for the importance of posthumous discoveries of 
artists’ work. And taking the discussion into a wider realm, one curator argued that the “artist is not always in the 
best position to judge his or her work,” citing the example of author Franz Kafka asking Max Brod to destroy his 
manuscripts and how Brod had ignored the request, to the world’s benefit. 


Adapted from R. Rubinstein, Snap judgments: Exploring the Winogrand Archive. ©2002 by Brant Publications, Inc. 
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53. The author’s use of the term kinetic immediacy (paragraph 1) to describe Winogrand’s photographs most 
likely refers to the photographs’: 


A. ability to capture the hustle and bustle of the city. 
B. incorporation of roadside scenes. 
C. historically significant details and context. 


D. unique compositional strategies. 


54. If Bill Jay’s arguments against the presentation of Winogrand’s slides and negatives (paragraph 4) were 
accepted, which of the following would NOT be a logical outcome? 


A. Less of Winogrand’s work would be seen by the general public. 
B. Critical opinion of Winogrand’s abilities would be lacking in some areas. 
C. Winogrand’s color photographs would be forgotten by all but specialist scholars. 


D. Winogrand’s recognition as one of the U.S.’s great photographers would be lessened. 


55. Someone who agreed with Misrach’s defense of his choice to show the color slides would be most likely to 
also approve of: 


A. exhibiting works that an artist had donated to a museum for scholarly purposes only. 
B. examining the rest of Winogrand’s unprinted photographs and selecting some for display. 
C. requiring that artists clearly state their intentions for display and publication when donating works to a museum. 


D. organizing an exhibition that included all of Winogrand’s work whether previously shown and published or not. 


56. The curator who used the example of Max Brod refusing to destroy the manuscripts of Franz Kafka 
(final sentence) was most likely implying that: 


A. the individual rights of an artist are sometimes outweighed by the greater public and artistic good. 
B. the destruction of an artist’s work is never warranted. 
C. once a work of art is created, its destruction is almost a crime against humanity. 


D. great artists will always attempt to keep their works from being seen and must be prevented from doing so. 


57. By using terms such as subtlety, unexpectedness, and complex in describing Winogrand’s work, the author 
seems to be implying that: 


A. Winogrand was not interested in fame or monetary rewards. 
B. Winogrand’s talent is not readily apparent to viewers of his work. 
C. only photography experts can appreciate Winogrand’s work. 


D. Winogrand attempted to do too much with his photography. 
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58. If it were established with certainty that Winogrand did, as the author suggests, stop shooting in color 
because of the “difficulty and expense of making color prints and their instability” (paragraph 2), this 
information would best support which of the following arguments? 


A. Winogrand would have liked to have his color slides printed once the technology made this feasible. 
B. Winogrand felt that working in color was stylistically inferior to black and white. 
C. The color slides should be viewed as finished products and not printed. 


D. Winogrand would have returned to photographing in color once the technology improved. 
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Passage IV (Questions 59-63) 


The soil bacterium Bt has remained the comerstone of natural pest control for over three decades. Its toxins 
generally kill the bad guys (corn earworm and Colorado potato beetle, among others) and spare the good guys 
(humans, mammals, and beneficial insects). 


But the rapidly growing acreage devoted to cor, cotton, and potatoes that have been genetically altered to 
produce a Bt pesticide is making fears about emerging insect resistance increasingly salient. These crops expose 
pests to their toxins throughout the growing season, exerting a selection pressure that favors the survival of resistant 
individuals. In contrast, Bt sprays, which are used primarily by home gardeners and farmers who practice organic 
methods, degrade quickly, making resistance less likely. 


A report by the Union of Concerned Scientists advocates the refuge/high-dose strategy. Insects are exposed to 
sufficient levels of Bt toxin from crop plants to kill most of them. The rare survivors are then allowed to mate with 
insects that have been bred in selected areas (refuges) that are not planted with Bt crops. Their offspring are 
susceptible to Br toxins. 


The report notes that the need to expand refuges to as much as half of the planted acreage is underlined by the 
inability of Bt cotton to kill more than 90 percent of cotton bollworms. So far, no increase in the level of resistance 
to genetically engineered Bt crops has been documented. But several insect species have evolved resistance in the 
laboratory, and a vegetable pest, the diamondback moth, has demonstrated resistance after intensive field exposure 
to Bt sprays. 


The biggest marketer of Bt seeds does not foresee a need to strengthen protective measures nor to require the 
federal regulation of resistance-management plans, citing the company’s mandate that farmers establish refuges for 
Bt corn and potatoes, even without a directive from the Environmental Protection Agency. The director of the 
company’s Bt corn sales charges scientists who demand larger refuges with failing to consider the potential for 
improved genetic engineering. “Resistance is unlikely to happen within five years, and within that time frame we’ll 
offer new technology that will further reduce the likelihood of resistance,” according to this executive. 


One way for insects to develop resistance is by the alteration of receptors in the gut to which the toxins bind. 
Several companies are working either on gene stacking, the engineering of plants to express multiple toxins that 
bind to various classes of receptors, or on combining Bt toxins with other proteins that disrupt an insect’s life cycle. 
These approaches do not guarantee success. Pests can evolve resistance to multiple Bt toxins that target various 
receptors, and that resistance can evolve as a dominant trait. Furthermore, any pest lacking an enzyme required to 
activate a toxin would be unaffected by it. 


So biopesticides that serve as alternatives to Bt crops may be needed. Research recently presented at the 
Entomological Society of America involved the cloning of genes for a toxin from a bacterium within the gut of 
nematodes. Just a few of the bacterial cells can kill insects. (An enzyme in the bacterium has the unusual property of 
making a dying insect glow blue, perhaps warning predators.) One company is trying to insert the cloned genes into 
various plants, enabling them to produce their own pesticide. 


But even if Bt alternatives are found, the bugs may ultimately win. Some 500 insect species have developed 
resistance to synthetic pesticides. Natural selection may prove a match for natural pesticides as well. 


Adapted from G. Stix, Resistance fighting: Will natural selection outwit the king of biopesticides? ©1998 by Scientific American. 
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59. Which of the following attempts to protect dogs from fleas is essentially a refuge/high-dose strategy? 
A. Applying a skin solution that changes a dog’s blood chemistry so that its fleas migrate to other dogs 

B. Periodically dipping some dogs in insecticide solutions and then allowing them access to untreated dogs 

C. Giving a dog a monthly pill that disrupts the fleas’ breeding cycle and keeping the dog isolated 


D. Mating flea-resistant dogs with flea-susceptible dogs and putting flea collars on the puppies 


60. Why is the high-dose part of the refuge/high-dose strategy necessary, according to passage information? 
A. More than 10 percent of the pests may recover from poisoning by toxins present at a constant level. 

B. If almost all of the pests are killed suddenly, the plants gain time to develop their own defenses. 

C. A dosage level from which many pests recover will create a large population of resistant pests. 


D. The residue from a heavily applied pesticide continues to kill successive generations of pests. 


61. Some Indian meal moths have no sites to which the molecules of Bt toxins can bind. Passage information 
suggests that a gene-stacking solution to this problem would focus on the: 


A. engineering of toxic proteins that would bind to other intestinal receptors. 
B. development of crops that are not attractive to the moth’s larvae. 
C. alteration of receptors in the gut to accept multiple toxins. 


D. genetic disruption of the moth’s reproductive cycle. 


62. Assume that cotton growers find the refuge/high-dose method inadequate to combat bollworm 
infestations. What does passage information suggest as their best recourse? 


A. Fields of Bt cotton should be sprayed with a different form of insecticide. 
B. Fields devoted to Bt cotton should be replanted with conventional cotton strains. 
C. Refuges should be eliminated so that Bt-resistant bollworms have no safe breeding area. 


D. The Bt content of the plants should be varied so that bollworms are less likely to develop resistance. 


63. According to the author, Bt sprays are preferable to Bt crops for pest control because sprays: 
A. harm the environment less than does a crop. 

B. destroy more insects than does a crop. 

C. cost less than does raising a crop. 


D. act for a shorter time than does a crop. 
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Passage V (Questions 64-70) 


People must sometimes perform skillfully on difficult tasks before an audience. Under such circumstances, they 
often wish to have friends, relatives, and other supporters present. It is worth asking whether a supportive audience 
is really helpful—or whether it might not instead impair the performance. Previous research shows that the effect of 
audience support is not simple or uniform. The following study was designed to test competing hypotheses about the 
effect of a supportive audience on performance. 


Because friends are the most common source of social support, Experiment 1 compared the effects of 
observation by a friend and by a stranger during the performance of a task that previous research had shown to be 
stressful. This task was to count backward aloud by thirteens, starting from 1,470. Participants were told that their 
goal was to perform the successive subtraction operations as quickly and accurately as possible during a two-minute 
trial. At this point in the instructions, the experimenter indicated a one-way “mirror” and a microphone, telling half 
of the participants that a friend who had accompanied them to the testing room would observe their performance. 
The experimenter mentioned a fictitious name to the other participants as their observer. 


The results suggest that a supportive audience has a detrimental effect. The participants who believed that a 
friend was watching them made a significantly higher percentage of errors than did those who believed that a 
stranger was watching them. Yet the number of errors made at particular stages of the performance—e.g., the second 
subtraction—was almost identical in the two conditions. The decrement in the supportive-audience condition 
resulted from a slower rate of responding, which meant that the neutral-audience condition produced more responses 
(with increasing accuracy on the later ones). 


The participants’ answers to post-experimental questions indicated that they were not aware of the effect of the 
observer on their performance. In fact, participants in the supportive-audience condition were less likely than those 
in the neutral-audience condition to report being distracted by the observer or feeling stress while doing the task. 
Furthermore, the negative effect of a supportive audience is apparently not due to discomfort about being judged: 
The participants’ ratings of their feeling of being evaluated were nearly identical in the two conditions. 


The researcher concluded that supportive observers impair the performance of a difficult, skill-based task by 
promoting a response style that reduces speed without increasing accuracy. Still, the reason for this audience effect 
was unclear. Friends and strangers differ in many ways, including their knowledge of one’s abilities, their desire to 
witness one’s success, and their expectations about one’s behavior in a particular situation. 


In Experiment 2, all the observers were strangers, and their supposed supportiveness was manipulated. The 
experimenter told participants in the supportive-audience condition that both they and their observer would receive a 
cash prize if their speed and accuracy surpassed a certain criterion. Participants in the neutral-audience condition 
were told that they alone were to receive the prize for a good score. They thus had no reason to suppose that the 
observer cared about the quality of their performance. Experiment 2 confirmed the prediction that a skilled 
performance would suffer with a supportive audience. 


Other questions remain. Did the difficulty of the task produce an expectation of failure that impeded its 
performance? Is a supportive audience a special case of an especially attentive audience or one likely to respond 
emotionally to a performance? And why did performers report feeling less distracted by a friend than by a stranger, 
when their performance suggested the opposite effect? 


Adapted from J. L. Butler and R. F. Baumeister, The trouble with friendly faces: Skilled performance with a supportive audience. 
©1998 by the American Psychological Association. 
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64. The design of Experiment 1 reveals the researcher’s assumption that: 
A. participants will not be aware of the quality of their performance. 

B. most participants will find the mathematical task difficult. 

C. a supportive audience will impair performance. 


D. a neutral audience will impair performance. 


65. Which of the following facts constitutes the most serious objection to the researcher’s conclusion about 
the effect measured in Experiment 2? 


A. The instructions discouraged a cautious performance style. 
B. The procedure was deceptive, since the observers were fictitious. 
C. A monetary reward was a factor for performers in both conditions. 


D. Performers’ beliefs about the observer’s attitude were not determined. 


66. Suppose that a psychologist is interested in the performance of trial lawyers. On the basis of Experiment 
1, the psychologist should predict that a legal argument will be more effectively presented if: 


A. the lawyer is serving without compensation than if the case involves a large financial settlement. 
B. the judge is unknown to the lawyer than if the two have a cordial relationship. 
C. the courtroom is empty than if it is filled with spectators whose sympathies are unknown. 


D. jurors watch the trial through a one-way mirror than if they are present in the courtroom. 


67. What is the most likely explanation of the slower rate of performance observed in Experiment 1? 
A. A desire to maintain an appearance of relaxed competence before friends 

B. A feeling of being judged more harshly by friends than by strangers 

C. An inability to concentrate on mental tasks when friends are present 


D. A belief that accuracy is more important than speed on certain tasks 


68. What conclusion about the nature of audience support is justified by the results of Experiment 2 alone? 
A. Supportive friends can disrupt a performance if they would benefit from its success. 

B. Supportive strangers can enhance a performance if they would not benefit from its success. 

C. Strangers can disrupt a performance if they would benefit from its success. 


D. Strangers can disrupt a performance if its success would benefit the performer. 
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69. Suppose that Experiment 1 is repeated with the addition of a “hostile-audience” condition and that this 
condition produces data equivalent to those of the “supportive-audience”’ condition. Which of the 
following hypotheses would best accommodate this outcome? 


A. A hostile audience does not affect performance. 
B. A supportive audience impairs performance. 
C. An involved audience impairs performance. 


D. A nonhostile audience enhances performance. 


70. Which of the following hypotheses would most reasonably account for the post-experimental statements 
made by those in the neutral condition? 


A. A performer’s anxiety need not adversely affect performance. 
B. A performer’s anxiety can be reduced with no effect on performance. 
C. An audience can affect a performance by reducing performance anxiety. 


D. An audience can affect a performance by causing performance anxiety. 
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Passage VI (Questions 71-75) 


The Greek words sophos and sophia, usually translated wise and wisdom, were in common use from the earliest 
times and, because they stood for an intellectual or spiritual quality, naturally acquired some delicate shades of 
meaning that can be indicated here only approximately. At first, they referred primarily to skill in a particular craft. 
A shipwright was described by Homer as “skilled in all sophia”; a steersman, an augur, a sculptor are “sophoi,” each 
in that occupation; Apollo was “sophos with the lyre.” 


The sophia of a charioteer, shipwright, or musician must have been to a large extent acquired by learning, but 
Pindar no doubt pleased his royal patron when he wrote that “one who knows much is sophos by nature, in contrast 
to chattering crows, who have gained their knowledge by learning.” “Not the person who knows many things is 
sophos,” said Aeschylus, “but one whose knowledge is useful.” 


Shortly after this usage was recorded, there crept in a cynical note, a hint that the sophos is too clever and may 
presume too far. Taxed by the wily Odysseus (whom he had earlier described as “a sophos wrestler”) with acting in 
a way that was not sophon, Neoptolemus replied that “what is right and just is better than what is sophon.” So we 
get the oxymoron of a chorus in Euripides: “When mortals set themselves up against the gods, their sophia is not 
sophon.” The verb sophizesthai, “to practice sophia,” which Hesiod applied to the acquisition of skill in seamanship 
and Theognis to himself as a poet, suffered a parallel development, until it meant to trick or deceive or to be 
oversubtle. 


Like other groups, the Athenians tended to be wary of intellectuals, pundits, professors, and the like. The 
qualities of these persons were summarized in a word difficult to translate: deinotes, with the adjective deinos. 
Derived from a noun meaning fear, it referred to anything terrible or dreadful and was applied by Homer to 
weapons, the glare of a foe, the whirlpool Charybdis, thunder, and lions. The Egyptians were deinoi (terrible 
fellows) for devising stratagems, Prometheus was deinos at wriggling out of difficulties, a good charioteer was 
deinos at his art. It also, and particularly, meant clever in speech or argument. 


Anyone who had this quality was a natural object of suspicion to the less clever, as the orator Antiphon said that 
Thucydides was to the Athenian public “because of his reputation for deinotes.”” Degenerating, as words in popular 
usage do, it acquired some of the senses of sophos, as when Demosthenes alleged that Aeschines had called him 
“deinos, sorcerer, sophist, and the like.” At this point, deinos was expressly coupled with sophistes as an insult to be 
resented. 


The word sophist, then, had a general sense as well as the special one which I have yet to mention, and in 
neither sense was it necessarily a term of opprobrium. Because of the vocation of Greek poets as educators, we may 
conclude that the word that comes nearest to this special sense is in modern English teacher or professor. It was not 
until the fifth century C.E. that the term was apparently sometimes pronounced with a depreciatory inflection, as 
may the words pundit or intellectual today. In the hands of the conservative Aristophanes, it became definitely a 
term of abuse, implying charlatanry and deceit, although by no means did it as yet apply exclusively to certain 
philosophers. 


Adapted from W. K. C. Guthrie, The Sophists. ©1971 by Cambridge University Press. 
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71. Which of the following words is most analogous to deinotes in the way its emotional connotations have 
changed? 


A. Homely, which referred to things “appealingly domestic” and came to mean “unattractive” 
B. Impact, which referred to things in “violent collision” and came to mean “any outcome” 
C. Inflammable, which referred to things “capable of burning” and came to mean “not capable of burning” 


D. Brave, which referred to things “ostentatiously colorful” and came to mean “courageous” 


72. The author’s tone in discussing the Athenians of ancient Greece is most accurately described as: 
A. understanding and sympathetic. 

B. detached and conscientious. 

C. critical and disapproving. 


D. indulgent and sentimental. 


73. One can most reasonably conclude from the passage that the ancient Athenians: 
A. were generally indifferent to poetry and philosophy. 

B. considered intellectuals corrupt for abusing their influence. 

C. had contradictory feelings about those who seemed clever. 


D. had greater admiration for Homer than for Demosthenes. 


74. The passage author moves from a discussion of sophos to a discussion of deinotes to make the point that: 
A. they switched meanings because they had similar connotations. 

B. cleverness has always seemed threatening to those who are not clever. 

C. ordinary Greeks did not understand the distinction between the two words. 


D. the connotations of one spread to the other because their meanings overlapped. 


75. Which of the following concepts does the passage author NOT associate with sophos? 
A. Intellectual guile 

B. Scholarly learning 

C. Political intrigue 


D. Vocational skill 


End of Verbal Reasoning Section 
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Verbal Reasoning Raw Score to Scale Score Conversion Table 
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WRITING SAMPLE SECTION 
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Writing Sample 
Questions 76 — 77 


DIRECTIONS: This is a test of your writing skills. The test consists of two parts, with a total 
allotted time of 90 minutes: 45 minutes for Part 1 and 45 minutes for Part 2. You may work only 
on Part 1 during the first 45 minutes of the test. If you finish writing Part 1 before time is up, you 
may review your work or continue to Part 2. Upon completing Part 2 you will have an optional 
10-minute break. 
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76. Consider this statement: 
Youth and innovation are more beneficial in politics than are age and experience. 
Write a unified essay in which you perform the following tasks. Explain what you think the above statement 
means. Describe a specific political situation in which age and experience might be more beneficial than youth 


and innovation. Discuss what you think determines whether or not youth and innovation are more beneficial in 
politics than are age and experience. 
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77. Consider this statement: 


Citizens who enjoy a country’s benefits during peacetime have a responsibility to support their nation in 
time of war. 


Write a unified essay in which you perform the following tasks. Explain what you think the above statement 
means. Describe a specific situation in which citizens might justifiably not support their nation in time of war. 
Discuss what you think determines whether or not citizens should support their nation in time of war. 


End of Writing Sample Section 
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BIOLOGICAL SCIENCES SECTION 
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Biological Sciences 
Questions 78 — 119 


DIRECTIONS: Most questions in the Biological Sciences test are organized into groups, each 
preceded by a descriptive passage. After studying the passage, select the one best answer to each 
question in the group. Some questions are not based on a descriptive passage and are also 
independent of each other. You must also select the one best answer to these questions. If you 
are not certain of an answer, eliminate the alternatives that you know to be incorrect and then 
select an answer from the remaining alternatives. Indicate your selection by clicking on the 
answer bubble next to it. A periodic table is provided for your use. You may consult it whenever 
you wish. 
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Passage I (Questions 78-81) 


The amino acids from which most proteins are made are called the common amino acids. Most share the 
general formula shown in Figure 1. 


OOH 


Wha 


H,Ne=—C—=tH 


An 


Figure 1 


Amino acids can be classified on the basis of the chemical properties of their R groups. Some have 
hydrophobic, nonpolar R groups (e.g., valine: R = -CH(CH3)2); some have polar, uncharged R groups and are 
hydrophilic (e.g., serine: R = -CH2OH); and others have polar, hydrophilic R groups that are acidic (e.g., aspartic 
acid: R = -CH2COOH) or basic (e.g., lysine: R = -CH2CH2CH2CH2NHz). 


Ornithine (R = —-CH2CH2CH2NH)2) is an amino acid that is found in cells, but not incorporated into proteins. In 
mammals and many other organisms, it can be converted to diaminobutane via the ornithine decarboxylase reaction, 
an early event in cell division. (See Equation 1.) 


ornithine a HO => H2NCH»CH»CH»CH2NH> + HCO; 
Equation 1 


In the laboratory, the rate of this reaction is measured by an enzyme assay that uses ornithine in which the 
carboxylic acid carbon is radioactively labeled. The reaction is terminated by acidification of the reaction mixture, 
which converts the HCO: ion to CO2 and H20. 


Thin-layer chromatography is an effective way of separating amino acids. Table 1 below shows Ry values for 
four amino acids using various solvents. “Orn” represents ornithine. “X,” “Y,” and “Z” represent three other amino 
acids. 


Table 1 


Om 


0.04 0.14 0.24 
es Ce 


[Questions 78-81 for Passage I begin on following page.] 
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78. If ornithine were grouped with the common amino acids, how would it be classified? 
A. Nonpolar 

B. Hydrophobic 

C. Acidic 

D. Basic 


79. Which of the following statements gives the most fundamental reason why ornithine is unlikely to be 
found in proteins synthesized in vivo? 


A. There is no codon for it in the standard genetic code. 
B. It cannot form a peptide bond. 
C. It is not available in the diet. 


D. It has a net positive charge in aqueous solution. 


80. Which of the following terms best describes the role of ornithine decarboxylase in the reaction shown in 
Equation 1? 


A. Catalyst 
B. Cofactor 
C. Substrate 


D. Activator 


81. If the ornithine decarboxylase assay is carried out as described in the passage, which of the following 
compounds will be generated in a radioactive form? 


A. Ornithine 
B. Ornithine decarboxylase 
C. Diaminobutane 


D. Carbon dioxide 
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Passage II (Questions 82-86) 


In order to understand the chemical evolution of life, scientists have studied the production of amino acids 
under conditions that simulate those of primitive Earth. 


Malic acid is thought to have formed via hydrolysis of a cyanohydrin intermediate (Scheme I). 


O OH 


HO,CCH,CH +CN> ——® HO,CCH,CHCN 


Compound A 
| H,0 


OH 
| 


HO,CCH=CHCO,H«— HO,CCHsCHCOOH 
furnaric/maleic acid malic acid 


Scheme I 


Subsequent dehydration of malic acid results in the formation of fumaric acid (mp 286°C) and its cis isomer, maleic 
acid (mp 130°C). 


Ammonia was thought to be a constituent of the early atmosphere, and it was proposed that it reacted with 
fumaric, maleic, and malic acids to afford a prebiological synthesis of aspartic acid, an amino acid (Scheme II). 


malic acid + NH, 


~ *NH, 
| 


“O,CCHCH,CO,H 


ral aspartic acid 


HO,CCH=CHCO,H + NH, 


Scheme II 


In an attempt to verify this hypothesis, chemists tried to reproduce the synthesis of aspartic acid under simulated 
primitive Earth conditions. 


An open flask containing malic acid was treated with a continuous ammonia feed, and the mixture was heated at 
150°C for 1.5 h. The experiment was repeated with a mixture of fumaric and maleic acids. The results were 
analyzed by paper chromatography; the Ry values of the reaction mixture were compared to the Ry value of a 
standard sample of aspartic acid. (Note: Ry = distance moved by compound/distance moved by solvent front.) 


[Questions 82-86 for Passage II begin on following page.] 
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82. In the chromatography of the reaction mixture, water absorbed on cellulose functioned as the stationary 
phase. What was the principal factor determining the migration of individual components in the sample? 


A. Hydrogen bonding 
B. Solute concentration 
C. Stationary phase concentration 


D. Thickness of paper 


83. Fumaric acid and maleic acid have very different melting points because: 

A. the melting point of a substance is directly proportional to its polarity. 

B. trans isomers typically pack closer together, resulting in greater intermolecular forces. 
C. fumaric acid is stabilized by resonance, and maleic acid is not. 


D. fumaric acid has a higher molecular weight than maleic acid. 


84. What assumption is being made if scientists conclude that aspartic acid was formed by the prebiological 
synthesis in the passage? 


A. Aspartic acid is unstable at temperatures below 150°C. 
B. All of the malic acid underwent the dehydration reaction to form fumaric/maleic acid. 
C. Compound A and cyanide were available on primitive Earth. 


D. The reaction between ammonia and fumaric acid was catalyzed by the presence of water. 


85. Which of the following statements does NOT correctly describe the dehydration of malic acid to fumaric 
acid and maleic acid? 


A. The reaction occurs most readily with tertiary alcohols. 
B. The reaction involves the loss of a water molecule. 
C. The reaction has a carbocation intermediate. 


D. The reaction is stereospecific. 


86. What type of functional group is formed when aspartic acid reacts with another amino acid to forma 
peptide bond? 


A. An amine group 
B. An aldehyde group 
C. An amide group 
D. A carboxyl group 
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Passage III (Questions 87-90) 


A patient who complained of weakness in the left leg was examined. Neurological tests confirmed the weakness 
but also showed a normal ability to sense the presence of touch on that leg and a loss of ability to localize touch to 


the correct position on the other leg. Her physicians took the following information into account during her 
treatment. 


Although the 10th cranial (vagus) nerve innervates the visceral organs down to the upper gastrointestinal tract, 
all other organs below the level of the neck are innervated by segmental spinal nerves. Each spinal nerve has two 
distinct roots connecting it to the spinal cord: one on the posterior side and one on the anterior side. A ganglion that 
contains the nerve cell bodies distinguishes the posterior root. The cell body of a nerve cell is the site of the nucleus 
and most protein synthesis. 


The cord itself is bilaterally symmetrical. It contains ascending and descending axons in the white matter. The 
posterior columns are tracts of ascending and descending axons in the posterior white matter. When they are 
severed, the ability to localize touch and the ability to sense vibration are lost. The spinothalamic tracts also transmit 
sensory signals from spine to thalamus. When the anterior spinothalamic tract is cut, sensations of light touch are 
lost. When the /ateral spinothalamic tract is cut, sensations of pain and temperature are lost. The corticospinal tract 
transmits signals that control skeletal muscle movements from cortex to spinal levels. 


Figure 1 Diagram of cross section through spinal cord showing major ascending and descending tracts; illustrated 
for both sides but labeled only on the left as follows: PC, posterior columns; CS, corticospinal tract; LST, 
lateral spinothalamic tract; AST, anterior spinothalamic tract. 


[Questions 87-90 for Passage III begin on following page.] 


MCAT Release Form, State of New York (December 2013) 55 


Appx1740 


Case: 20-1058 Document:26 Page:66 Date Filed: 03/23/2020 


87. Damage to what two tracts is suggested by the patient’s symptoms? 
A. Corticospinal and posterior column 

B. Posterior column and lateral spinothalamic 

C. Lateral spinothalamic and anterior spinothalamic 


D. Anterior spinothalamic and corticospinal 


88. When the anterior roots of an animal are stimulated, contractions of the muscles are observed. When the 
posterior roots are cut, all sensation is abolished from that spinal level. Which of the following 
conclusions about the innervation of a spinal level is most consistent with these results? 


A. Anterior roots and posterior roots each contain nerve fibers to the muscles. 
B. Anterior roots and posterior roots each contain some sensory nerve fibers. 
C. Posterior roots contain nerve fibers that go to the muscles and come from touch receptors in the skin. 


D. Posterior roots contain all the sensory nerve fibers and could contain nerve fibers to the muscles. 


89. Complete transection of the spinal cord at the lumbar level results in a flaccid bladder and loss of 
voluntary urinary sphincter control, whereas a right hemisection of the cord between the lumbar and 
sacral levels does not affect either. The best conclusion from this data is that: 


A. hemisection of the cord has no effect on motor control. 
B. bladder control requires an intact spinal cord. 
C. nerves controlling the bladder exit the spine at a low lumbar level. 


D. nervous innervation from the left side is sufficient to regulate the voluntary sphincter. 


90. Otto Loewi placed a frog heart in a chamber filled with a saline solution. The chamber was connected to a 
second chamber containing another heart. Fluid from the first chamber flowed into the second. Electrical 
stimulation of the vagus nerve attached to the first heart caused it to beat more slowly. After some delay, 
the second heart also slowed. The purpose of this experiment was to demonstrate that: 


A. a heart placed in saline solution is unable to receive nutrients and eventually begins to slow its rate of beating. 
B. the action of the vagus nerve paradoxically is to slow the rate of the heart rather than to speed it up. 
C. the heart can beat without being attached to a nerve as shown by the independent action of the second heart. 


D. a chemical in the fluid from the first heart is capable of making the second heart slow its rate of beating. 
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91. Which of the following acids would yield Compound A (shown below) under esterification conditions? 


Compound A 
om ‘OOH 


Ho—Ccl 1,Cl 15Cl I==—C— Cl iF ] 


B. COOH 


HO—-CH,CH==CH—CH—C;H 


C. OH 


HOOC——CH,CH,CH==C—CsH |; 


D. OH 


HOOC——CH==CHCH)——CH—CsH 
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92. 


OH 


HO ; OH 
OH 


What is the relationship between the structures above? 
A. Identical 
B. Mirror images 
C. Cis-trans (geometrical) isomers 


D. Diastereomers 


93. The initial filtration step in the glomerulus of the mammalian kidney occurs primarily by: 

A. passive flow due to a pressure difference. 

B. passive flow resulting from a countercurrent exchange system. 

C. active transport of water, followed by movement of electrolytes along a resulting concentration gradient. 


D. active transport of electrolytes, followed by passive flow of water along the resulting osmolarity gradient. 


94. A certain bacterium was cultured for several generations in medium containing ‘N, transferred to 
medium containing ‘4N, and allowed to complete two rounds of cell division. Given that the bacterium’s 
genome mass is 5.4 fg when grown in “N media and 5.5 fg when grown in “N medium, individual 
bacteria with which of the following genome masses would most likely be isolated from this culture? 


A. 5.4 fg only 

B. 5.4 fg and 5.45 fg 
C. 5.4 fg and 5.5 fg 
D. 5.45 fg only 
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95. Assume that K and M are two unlinked genes that affect hearing. The dominant K allele is necessary for 
hearing, and the dominant M allele causes deafness regardless of the other genes present. Given this, 
what fraction of the offspring of parents with the genotypes Kk Mm and Kkmm will most likely be deaf? 


A. 1/4 
B. 3/8 
C. 1/2 
D. 5/8 
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Passage IV (Questions 96-102) 


Male guppy fish, Poecilia reticulata, have variable numbers of bright spots, whereas female guppies lack spots. 
Variation in number of spots has a genetic basis. In wild populations, the number of spots is correlated with intensity 
of predation; guppies have many spots in pools that lack predators, fewer spots in pools with weak predators, and 
very few spots in pools with strong predators. To test whether predators exert natural selection on guppy color 
patterns, a scientist constructed ten artificial pools that were designed to mimic pools naturally inhabited by guppies. 
Guppies were introduced into the pools and allowed to increase in number (guppies reproduce at an age of 5-6 
weeks). After six months, a weak guppy predator (Rivulus hartii)) was introduced into four pools, a strong guppy 
predator (Crenicichla alta) was introduced into four other pools, and two pools were left predator-free. Two 
censuses were made 5 and 14 months later (Census I and II, respectively) and guppies were scored for number of 
spots. Based on the results shown below, the investigator concluded that guppies with more spots are seen by 
Crenicichla more easily, and this results in natural selection for a reduction in number of spots. 


-=~- no predator 
weak predator 
— dangerous predator 


Spots per fish 


0 10 20 
Months 
re Qqv ay 
F Start Census Census 
Experiment I 


Figure 1 Changes in the number of spots per fish during the course of the greenhouse experiment. Vertical lines 


are +2 SE. 


[Questions 96-102 for Passage IV begin on following page.] 
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96. What assumption did the investigator make before concluding that the number of spots decreased in the 
Crenicichla treatment because guppies with more spots were seen by Crenicichla more easily? 


A. Crenicichla relies on vision to detect guppies. 
B. Variation in number of spots per fish is genetically based. 
C. The number of spots is not subject to natural selection when predators are absent. 


D. Predators detect guppies with many spots more easily than they detect guppies with few spots. 


97. Results shown in Figure 1 support which of the following conclusions? 

A. Predation by both Rivulus and Crenicichla produced long-term changes in the number of spots per fish. 
B. Guppy populations were larger in the presence of Rivulus than in the presence of Crenicichla. 

C. Only predation by Crenicichla resulted in a reduction in the number of spots per fish. 


D. The number of spots per fish remained unchanged in the absence of predators. 


98. Based on the hypothesis that the number of spots on male guppies decreases through natural selection as 
a result of predation intensity, which of the following results would NOT have been predicted? 


I. The number of spots per fish would increase in the predator-free treatment. 
Il. The number of spots per fish would differ between the Rivulus and Crenicichla treatments. 
II. The number of spots per fish would be lower in the presence of Crenicichla than in the predator- 
free treatment. 

A. I only 

B. II only 

C. I and II 

D. I and III 


99. In another study, an investigator found that female guppies prefer to mate with more brightly patterned 
males. This preference may explain: 


A. the difference between the Rivulus and the Crenicichla treatments. 
B. the decrease in number of spots per fish in the presence of Crenicichla. 
C. the difference between the predator-free and the Crenicichla treatments. 


D. the increase in number of spots per fish in the absence of predators. 


100. Because the size of spots also may affect how easily predators see guppies, the investigator used fine 
gravel in 2 Rivulus pools and 2 Crenicichla pools and coarse gravel in the other pools. At the end of the 
experiment, the guppies in pools with fine gravel had smaller spots than did guppies in pools with coarse 
gravel. This result demonstrates that: 


A. guppies with large spots are seen more easily than guppies with small spots. 
B. background material against which guppies are seen determines the spot size favored by natural selection. 
C. predators can see guppies more easily against fine gravel than against coarse gravel. 


D. guppies select pools with background material that matches the size of their spots. 
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101. For natural selection to influence guppy color patterns, it is important that variation in number of spots 
has a genetic basis so that: 


A. there can be phenotypic variation in number of spots per fish. 
B. there will be differences in color pattern between males and females. 
C. predators can distinguish among guppies with different numbers of spots. 


D. changes in number of spots per fish are passed from one generation to the next. 


102. Guppy courtship is characterized by a visual display in which males vibrate stiffly in front of females. 
However, males that display may be seen more easily by predators. Which of the following comparisons 
provides the best test of the hypothesis that displaying males are more conspicuous to predators? 


A. Predation rates on females when males are present versus predation rates on females when males are absent 
B. Display rates by males when females are present versus display rates when females are absent 
C. Display rates by males when predators are present versus display rates when predators are absent 


D. Predation rates on males when females are present versus predation rates on males when females are absent 
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Questions 103-104 are NOT related to a passage. 


103. Which of the following animal pairs best illustrates the outcome of convergent evolution? 
A. The dolphin and the shark 

B. The domestic sheep and the mountain goat 

C. The polar bear and the panda bear 

D. The light-colored and the dark-colored forms of the peppered moth 


104. The boiling point of butyric acid is much higher than that of its isomeric compounds, such as ethyl 
acetate or 1,4-dioxane. 


O O 
Il 
CH;—~C—O—CH)—-CHy, ( y CH,—CH3—CH,—C—OH 
O 
ethyl] acetate dioxane butyric acid 
bp = 77°C bp = 101°C bp = 164°C 
Which of the following statements explains the differences in the boiling points of these isomers? 


A. Van der Waals attraction is greater for acids. 
B. Carboxylic acids ionize to form carboxylate ions. 
C. Carboxylic acids form dimers held together by two hydrogen bonds. 


D. Molecular packing is closer for planar compounds. 
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Passage V (Questions 105-109) 


A 52-year-old female patient shows symptoms of generalized weakness, low blood pressure (80/50 mmHg), 
weight loss, nausea, and an extreme craving for salt. Her adrenal cortex is found to be atrophied and to contain both 
lymphocytes and adrenal autoantibodies. A diagnosis of primary adrenal gland insufficiency, or A ddison’s disease, 
is made. 


Addison’s disease occurs when cells of the adrenal cortex are destroyed, leaving the gland unable to secrete 
either glucocorticoids or mineralocorticoids. A major function of cortisol, the body’s primary glucocorticoid, is to 
stimulate gluconeogenesis (formation of glucose from noncarbohydrate sources) in the liver by activating DNA 
transcription to produce liver enzymes and by mobilizing amino acids from muscle tissue. Aldosterone, the primary 
mineralocorticoid, maintains ionic balance by causing conservation of Na* and excretion of K*. 


Addison’s disease may arise either as a result of tuberculosis or as an autoimmune disease. Adrenal 
autoantibodies are not present when tuberculosis is the cause. 


To treat her Addison’s disease, this patient must take both glucocorticoids and mineralocorticoids for the 
remainder of her life. With this medication, her life span is expected to be normal. 


[Questions 105-109 for Passage V begin on following page.] 


MCAT Release Form, State of New York (December 2013) 


Appx1749 


64 


Case: 20-1058 Document:26 Page:75 Date Filed: 03/23/2020 


105. The aldosterone deficiency associated with Addison’s disease will cause a decrease in the serum levels of 
all of the following ions EXCEPT: 


A. Na’ ions. 

B. CI ions. 

C. K* ions. 

D. HCO; ions. 


106. Normally, a hypothalamic factor stimulates the release of adrenocorticotropic hormone (ACTH) from 
the pituitary gland. In a patient with Addison’s disease, the secretion of the hypothalamic factor will: 


A. be lower than normal. 
B. be higher than normal. 
C. be unchanged. 


D. increase before disease onset and decrease thereafter. 


107. If a patient with Addison’s disease is given too high a replacement dose of glucocorticoids, the effect 
over time will be an increase in: 


A. muscle mass. 
B. muscle weakness. 
C. red blood cell count. 


D. heart rate. 


108. The most rapid rate of gluconeogenesis will most likely occur in the body when: 
A. blood glucose levels are high. 

B. cortisol release is inhibited. 

C. the body’s stores of carbohydrates are low. 


D. the body’s stores of proteins are low. 


109. In the complete absence of adrenal cortical secretions, a person with Addison’s disease will go into 
circulatory shock and die. A likely cause of death in this case is: 


A. a severe imbalance of plasma K* concentration, due to lack of aldosterone. 
B. a greatly increased extracellular fluid volume, due to lack of aldosterone. 
C. an insufficient energy from carbohydrates, due to lack of cortisol. 


D. a buildup of toxic protein-degradation products, due to lack of cortisol. 
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Passage VI (Questions 110-116) 


A 40-year-old patient developed a constant thirst and a frequent need to urinate. The attending physician 
suspected the patient had diabetes because in addition to these symptoms, the patient was overweight and had a 
family history of diabetes, which both are risk factors for the disease. 


Diabetes mellitus is a condition in which the body cannot produce or is unable to effectively respond to insulin, 
a peptide hormone made in pancreatic B cells. Normally, insulin promotes facilitated diffusion of glucose into cells 
from the bloodstream by inducing the translocation of glucose transporter proteins to the plasma membrane. It also 
helps regulate the metabolism of fatty and amino acids. 


In diabetes, the ability of many types of cells to take up glucose is compromised, leading to elevated blood 
glucose levels. Many tissues then metabolize fatty acids as an alternative energy source, which can lead to metabolic 
acidosis, a condition of low blood pH. Diabetes can also cause protein degradation, resulting in the release of excess 
amino acids that can be used as substrates for gluconeogenesis, which further increases blood glucose levels. There 
are two main types of diabetes. Many cases of Type | diabetes, in which the body is unable to produce insulin, are 
caused by an autoimmune response directed against pancreatic B cells. While the body often produces normal-to- 
elevated amounts of insulin in Type 2 diabetes, its ability to respond to insulin is compromised. 


[Questions 110-116 for Passage VI begin on following page.] 
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110. Glucose transporter proteins in the liver do not require the presence of insulin to facilitate the uptake of 
glucose. However, insulin does stimulate the first step in the glycolytic pathway within the liver. 
Therefore, in liver cells, insulin most likely: 


A. hinders glucose uptake by increasing the cellular concentration of glucose. 

B. aids glucose uptake by decreasing the cellular concentration of glucose. 

C. hinders glucose uptake by using the ATP needed by the glucose transporter proteins. 
D. aids glucose uptake by providing the ATP needed by the glucose transporter proteins. 


111. Exercise promotes the insulin-independent uptake of glucose in working skeletal muscles. Given this, 
regular exercise would most likely reduce blood glucose levels in patients with which type(s) of diabetes? 


A. Type | only 

B. Type 2 only 

C. Both Type | and Type 2 
D. Neither Type | nor Type 2 


112. A patient with metabolic acidosis will sometimes vomit and/or hyperventilate. This most likely occurs 
because the mechanisms of vomiting and hyperventilation both: 


A. decrease the pH of the body. 
B. rid the body of excess glucose. 
C. decrease insulin-dependency. 


D. rid the body of excess acid. 


113. During the production of insulin, the translated polypeptide is cleaved into the mature form and 
secreted from the cell. The cleavage most likely takes place in which of the following locations? 


A. Nucleus 
B. Ribosomes 
C. Endomembrane system 


D. Cytoplasm 


114. Despite the effects of diabetes, the brains of diabetic patients still receive adequate nourishment. This is 
most likely because the brain uses: 


A. less glucose than do other body tissues. 
B. insulin-independent transporters for the uptake of glucose. 
C. fatty acids for energy instead of glucose. 


D. insulin-dependent transporters for the uptake of glucose. 
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115. Cell-mediated immune mechanisms are thought to account for pancreatic cell loss in patients with 
Type 1 diabetes. Given this, which of the following immune cells would directly mediate the death of 
pancreatic B cells in these patients? 


A. Plasma cells 
B. Cytotoxic T lymphocytes 
C. B lymphocytes 


D. Antigen-presenting cells 


116. Based on the passage, which of the following is LEAST likely to be a symptom of diabetes mellitus? 
A. Loss of appetite 

B. Sweet-tasting urine 

C. Unexplained weight loss 

D. Feelings of fatigue 
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Questions 117-119 are NOT related to a passage. 


117. The following carbocation undergoes a rearrangement to a more stable species. What is the structure of 
the rearranged carbocation? 


(CH3)»>CH-*CH-CH; 
A. CH;*CH-CH>-CH, 
B. (CH3),C*-CH>-CH, 
©. (CH3;),CH-CH,-*CH) 


D. *CH,CH-CH,-CH; 


| 
CH, 


118. Which of the following adjectives does NOT apply to any of the true fungi? 


A. Autotrophic 
B. Parasitic 

C. Spore-bearing 
D. Symbiotic 


119. For certain genes in specific environments, it has been observed that the order of fitness of individuals is 
Aa > AA > aa, where A is the dominant allele and a is the recessive allele. In a population in which the aa 
genotype is lethal but Aa individuals are more fit than AA individuals, the a allele would be expected to: 


A. disappear. 
B. mutate to the 4 allele. 
C. persist at some particular level. 


D. increase in frequency to become the most common allele. 


End of Biological Sciences Section 
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Biological Sciences Answer Key 


Question Number 


Answer Key 


78 


79 


80 


81 


82 


83 


84 


85 


86 


87 


88 


89 


90 


91 


92 


93 


94 


95 


96 


97 


98 


99 


100 


101 


102 


103 


104 


105 


106 


107 


108 


109 


110 


111 


112 


113 


114 


115 


116 


117 


118 


119 


QS DSW) DQ/TlAPW SALW WIQJA| SOLOW Ol SAS Ol DSS lOPOlOJO/SlAlOlA/ BP Ol S|yS]o 


MCAT Release Form, State of New York (December 2013) 


Appx1755 


70 


Case: 20-1058 Document: 26 


Page: 81 


Date Filed: 03/23/2020 


Biological Sciences Raw Score to Scale Score Conversion Table 
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END OF MCAT EXAM 
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PREFACE 


“Ali glory comes from daring to begin.” 
Eugene F. Ware 


The MCAT exam. 


Did you just shudder? If you're like many of your peers, you probably look upon the Medical 
College Admission Test as an obstacle to overcome—a barrier that lies between you and medical 
school. The very breadth of the science topics—from acid derivatives to wave characteristics— 
already has you feeling overwhelmed, and when you consider that you'll also have to contend 
with a verbal reasoning segment and a writing sample, “near panic” is probably not an 
overstatement. The publications and courses that promise to give you the tools to beat the 
test and be on your way are looking pretty good right about now. 


We've got good news...and we’ve got bad news. 


First, the bad: The test cannot be beat, or at least not in the way you think. There are no secrets 
to unravel; no mysteries to reveal. There's simply no getting around the fact that if you don't 
have the fundamental knowledge tested by the MCAT exam, your scores will expose those 
shortcomings. All the test-taking strategies in the world won’t save you, 


The good news, though, is that there’s plenty you can do to prepare for the exam and bolster 
your performance. In fact, we here at the MCAT team sometimes like to say that “you can score 
worse than you should, but not better.” What we mean is that while you can’t scheme your 
way through the test if you haven’t mastered the material, you can score less well than you 
could if you haven’t geared up effectively. You need to be adept in the biological and physical 
sciences, of course, but you also must know what to expect from the verbal reasoning section 
and learn what the writing sample is all about. Beyond that, you will benefit if you become familiar 
with the structure of the exam itself, get comfortable with both passage-based and independent 
questions, experiment with and decide which strategies work best for you, analyze why the 
correct answers are right and the wrong answers are not, and practice. . . practice. . . practice. 


Who better to guide you than the developers and administrators of the exam itself? We are in 
a unique position to provide you with MCAT passages and questions taken from real MCAT 
exams, along with thoroughly explained solutions written by the test developers themselves. 
Beyond that, we include a wide range of additional information—from examinee data to a 
discussion of MCAT scores and their use in the admissions process. 


Welcome to the Official Guide to the MCAT® Exam. 


eee 
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hapter 1: 


Overview of the MCAT® Exam 


One of our MCAT staffers overheard a couple of college juniors commiserating with 
one another about the MCAT exam that loomed ominously in their futures. After 
about 20 minutes of nonstop talk about various review courses, prep books, practice 
options, and the sheer arduousness of it all, one student stopped mid-sentence, 
looked at the other, and asked with a mix of exasperation and tear, “Why do they DO 
this to us?” The other student shook her head and shrugged in empathy, but we 
know the answer. It's amazingly simple: 


Because the MCAT exam does its job. 


|. What Is the Role of the Exam? 


The MCAT exam, taken by more than 70,000 students each year, serves as a reliable 
screening tool for medical school admissions officers who seek to identify which applicants 
are most likely to succeed in medical school—and beyond—and which are not. In doing 
so, admissions officers look not only for students whose base knowledge of scientific 
concepts will serve as a strong foundation in the early years of medical study, but also 
for those with strong critical reasoning ability and strong written communications skills, 
And the MCAT exam spots those students well. 


So do college grades. But when admissions officers look at MCAT scores in conjunction 
with undergraduate GPAs—as opposed to grades alone—their ability to predict who 
will be successful in medical school increases by as much as 50 percent (gauging by first- 
and second-year medical school grades).* That explains why virtually every medical 
school in the United States, and many in Canada, require applicants to submit recent 
MCAT scores. 


* Those of you who wish to explore the data might want to review the article, “Validity of the Medical College 
Admission Test for Predicting Medical School Performance”, published in Academic Medicine and available 
online at www.aamc.org/mcatguide. 
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Now that we’ve added to what undoubtedly is already a high level of anxiety, we'd like to quell 

your fears: There’s more to passing the admissions hurdle than getting high MCAT scores, and 
a less-than-stellar showing does not mean you cannot be admitted to medical school. Research 
shows, in fact, that some students with relatively low scores on one OF more sections of the test 

can gain admittance :f other factors, such as a high GPA, tip the scales in their favor. (Conversely, 

students with high MCAT scores and low grades may not 

The methods by which MCAT scores are usedin finda berth.)* Among the other factors that enter into the 


conjunction with other selection factors are admissions decision are the selectivity of your undergraduate 

discussed in Chapter 5, “Your MCAT Score as institution, letters of recommendation, the interview, a 

_ part of the Decision-Making Process.” history of community service and/or medically-related 
work, and personal character traits such as integrity and 
determination. 


iL. Doas It Test Knowledge or Reasoning Skills? 
Va We hear the same argument over and over again. Some insist the 
MCAT exam is a knowledge-based test, designed to assess your mas- 
tery of a full range of science topics. Others claim it is really a thinking 
test, intended to evaluate your problem-solving capacity. 


= Ue 

reason through a problem by applying the Everybody's right. The fact is that the exam tests knowledge and 

background knowledge obtained thr ough _ thinking. You can take it right off the pages of the MCAT Item Writer’s 

introductory-level college coursework.” Guide, the guidelines we provide to the writers who develop the actual 
MCAT Item Writer’s Guide, AAMC passages and related questions. (See box at left.) 


Before we move on, we'd like to draw your attention to the word “basic” 
in the excerpt above. The exam, while indeed requiring that you have a 
foundation of science upon which to draw (most notably biology, 
chemistry, and physics), tests nothing more than that ordinarily 
There ié no praven benefit to advanced covered in introductory or entry-level classes. 

coulrseevork wien it comes. to MCAT scores. 


Other areas of the exam, specifically Verbal Reasoning (VR) 
and the Writing Sample (WS), have no knowledge to test and 


Wt spel ae that higher-level science courses 


oe . . . > c ae . 
easel pare you for medical school in general, there are therefore clearly a test of ones reasoning and writing skills. 
_ isno evidence that advanced classes lead to higher These sections are designed to assess your ability to compre- 


_ MCAT scores specifically. hend, evaluate, and synthesize new material; develop concepts; 
and present ideas in a logical, well-written manner. 


What all of this should tell you is that if you haven't mastered the science that’s tested on the 
exam, you won't be able to score well—no matter how well you try to reason your way 
through a passage. Conversely, rote knowledge alone isn’t sufficient, since you've got to apply 
that understanding to solve the problem. You've got to “know your stuff” and be able to think 
things through—two traits that every doctor must have. 


*See chart, “Likelihood of Admission,” on page 39 for more information. 
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Ill. What Is the Breakdown of the Exam, and Why Is It So Varied? 


When you look at the format of the exam described below, it’s apparent that the purpose of the 
MCAT exam is to help medical school admissions officers and faculty gauge a student’s reasoning 
skills as well as his or her mastery of basic concepts in biology, general and organic chemistry, 
and physics. But screening for the two crucial attributes that medical educators have identified 
as key prerequisites for success—a basic foundation in science and a strong capacity for critical 
thinking—is just one reason the MCAT exam is structured as it is. 


EXAM STRUCTURE 


Number of 
Passages 


Test Section 


Time 


Tutorial (optional) 10 minutes 


Non-Disclosure 


Agreement 10 minutes 
Physical Sciences i 70 minutes 
Break (optional) 10 minutes 


60 minutes 


Break (optional) 


10 minutes 


——_ 


60 minutes 


Writing Sample 


Break (optional) 10 minutes 


Biological Sciences | Z 52 70 minutes 


Void Question | 


5 minutes 


= —,— 


ye 


Iu 
Satisfaction Survey | 10 minutes 
Total Content Time } 4 hours, 
25 minutes 


—— J. 


——< ———$_—$____—_ __ 


5 hours, 25 minutes 


5 eee a 


Total “Seat” Time 


Total time does not include check-in time on arrival at the test center. 


Beyond that, medical school faculty hope to encourage 
undergraduates with broad educational backgrounds 
to consider careers in the health professions, and similarly, 
they want to persuade premed majors to explore a wide 
variety of courses outside of the natural sciences. That 
explains why the exam tests for such diverse abilities 
and knowledge, and why everyone, from English majors 
to history buffs, has an equal crack at achieving a high 
score (assuming, of course, they have mastered the 


entry-level science courses necessary for success on 
the MCAT exam)*. 


Structure of the Exam 


We cover the full outline of topics later in this guide, 
but for now, we'll give you the overview. The MCAT 
exam is a computer-based test that lasts just over five 
hours (including optional breaks) and consists of 
three multiple-choice sections—Physical Sciences, 
Biological Sciences, and Verbal Reasoning—along 
with a writing assessment. 


*See chart on page 34, which presents the mean and median scores of applicants by undergraduate major. 
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Here’s a closer look at these sections, described in the order you will receive them in the exam: 


* Physical Sciences: 70 minutes How Did We Decide Which Science Topics to 
Cover? 


The Physical Sciences (PS) section covers 
general chemistry and physics. A total of 
52 questions are presented in two formats 
—passage-based and independent: 


- Most questions are based on passages; 
each about 250 words in length, 
which describe a situation or problem. 
All told, there are seven passages, 
each containing from four to seven 
questions, for a total of 39 passage- 
based questions. 


<P 
The topics that re identified as prerequisite for success 
in medical school and covered in-most undergraduate 
: Inaddition, there are 13 independent courses were selected for inclusion in the test. 
questions—those not associated with _— 
a passage. 


For this section, you will be tested on your capacity to interpret data presented in graphs and 
tables, your knowledge of basic physical science concepts and principles, and your ability to 
solve problems using that knowledge as a foundation. 


6 that each mi | iple-choice 
i and BS) will include =, Yarbal Reasoning: 60 minutes 
ems that do not count 

The Verbal Reasoning (VR) section evaluates your ability 

to understand, evaluate, and apply information and argu- 
ments presented in writing. This segment consists of seven passages, each about 600 words 
long, taken from the humanities and social sciences, and from areas of the natural sciences not 
tested in the science segments of the exam. Each passage-based set consists of five to seven ques- 
tions, with some designed to test your 
basic comprehension of the text and 
others intended to gauge your ability to 
analyze information, evaluate the validity of 
an argument, or apply knowledge gained 
from the passage itself. 


No Specific Subject Knowledge Required for VR 


0 realize that you went be 
0 is segment of the exam. 
II need is contained within 


tested for 
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* Writing Sample: 60 minutes 
How Much Does the Writing Sample Count? " . 


Petit depends: The weight assigned ta The Writing Sample (WS) consists of two 30-minute essays, 
Ape: oe each addressing specific topics that require a written response, 
ce in this segment of the exam varies from : ae ; 
Sty, Gpaeaels U She ORE ac This segment of the exam assesses your skill in developing a 
ol. That said, there are indeed situations : - : ae 
P; A central idea; synthesizing concepts and ideas; presenting ideas 
W ur performance on the WS can make a difference. : ae : on 
es i . PO cohesively and logically; and writing clearly, with the ability to 
alcatel gag ene AER follow accepted rules of grammar, syntax, and punctuation 
close look at your WS score when your VR score is at the P 8 PaO pu said 
lower end of the scale. 
* Biological Sciences: 70 minutes 


, The format of the Biological Sciences (BS) section, which covers biology and organic chemistry, 
is identical to that of the PS section. It too has seven passages, each containing four to seven 
questions, for a total of 39, and 13 independent questions. Similarly, this segment tests knowledge 


of basic biological sciences concepts and the ability to incorporate that knowledge in solving 
problems. 


For an outline of the science content covered; a description of skills assessed; and sample passages, 
questions, and solutions, please see Part II. 
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IX. What Is “Accommodated Testing,” and Who Needs to Apply? 


The AAMC is proud to support the policies of the federal 
Even Orange Juice Counts! government and will provide accommodations to students whose 
disabilities —or other conditions—necessitate an adjustment to 
the test or testing environment, pending review and approval 
from the MCAT Office of Accommodated Testing Services. 
(Examples of special accommodations include presentation of 
test material in large font, extra testing time, a separate testing 
room, or even approval to bring in a piece of hard candy.) 


On occasion, a student will arrive at the test center 
with an inhaler, or an insulin pump, or even a small 
container of orange juice—only to learn that he or 
she should have requested approval for it. So...please 
be aware...even the most seemingly minor deviation 
from the standard testing environment is considered 
accommodated testing and therefore Tequires pre-ap- 


If you would like to take advantage of this opportunity, you will be 
proval. : 


required to submit documentation of your disability or condition at 
the time of registration. The four broad categories of disabilities are: 


* Learning Disabilities 


rec « ADD/ADHD 
Early Application Encouraged «Psychiatric Disabilities 


it is important to know that the MCAT Office of + Physical Disabilities 
Accommodated Testing Services may require up to 60 
days to process your request for accommodations. 
You should therefore submit your request and related 
documentation as far in advance of your desired test 
date as possible. 


We will notify you in writing if your request has been approved. 
For complete information on accommodated testing and the 
associated registration process, please visit www.aamce.org/meat. 
If you need additional guidance, you may write to us at accom- 
modations@aamc.org. 


X. What Are “Special Permissions”? 


t 
As we already mentioned, two circumstances require you to apply for special permission to 
take the MCAT exam: 


- if your purpose is to take the test for any reason other than applying to a health 
professions school, or 
+ if you are a currently enrolled medical student 


To apply for special permission, e-mail your request to mcat@aamc.org, giving the reason(s) 
you wish to take the exam. We will review and respond to your request within five business 
days, if possible. 


*Applicants with chronic medical conditions (e.g., diabetes, migraines, asthma) or temporarily disabling conditions 
(such as a broken leg) fall within the Physical Disabilities category. 
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hapter 7: 
The Strategy Mystique: Debunking the Myths 


WY When we embarked on this guide, we conducted focus groups with 
students just like you—ones who were preparing for the MCAT exam— 
' to determine what topics would be most valuable to them. We kept 
everything they said in mind and included, for example, material on 

| registration procedures, scoring and the score release process, the 

) admissions decision, examinee data, considerations on retaking the 

| exam, lots (and lots) of sample questions, and thoroughly explained 

~ solutions. 


What hung us up, though, was the request that we include the “true” strategies. Students 
seemed to believe that MCAT staffers, who have the inside track, would certainly know which 
test-taking approach would give them an edge, and all we needed to do was let them in on it. 
if only it were that easy.... 


|. What Are Some Shortcomings of MCAT Test-Taking Strategies? 


| After reading the various strategies advocated in MCAT exam prep guides and/or batted around 
among students, we can understand why you'd want to hear from the “ultimate authority.’ There 
seems to be something lacking in many of the current strategies for one of several reasons: 


« They’re common sense. 


First, there’s an entire barrage of so-called strategies out there that are little more than common 
sense. (You've probably already come across them.) We'd venture a guess that you didn’t get this 
far in your academic career without honing your basic test-taking skills, and you don’t need a 
publication to tell you to “get a good night’s sleep the night before,” or “focus on the task at 
hand,” or “use a process of elimination to narrow your choice.” The best thing we can say about 
suggestions such as these is that they do no harm. 
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»* They steer you in the wrong direction, 


On the other hand, some “strategies” are harmful. One book 
What's &"Distractor”? suggested you return to the difficult questions you may have 

ncy term p ng skipped if—if|—you have time. In actuality, you should 
always come back to unanswered questions since there is no 
penalty for guessing. At worst, you have a 25-percent chance 
of getting it right, and if you're able to eliminate even one 
possibility, your odds are 1 in 3. (Remember, though, that you 
can return to unanswered questions within a section during 
the time allocated to that particular section only.) 


* They're not as useful a5 they seein, 


Then we see strategies that seem to hold some merit. As just 
one example, there’s “advice” floating around to be alert for 
absolutes such as “all of the above” or “none of the above” in 
answer choices. The theory here is that answers containing 
absolutes—all, none, never, always—are less likely to be correct, 
| and, all things being equal, you might do well to eliminate 
them as possibilities. The catch? If you've heard of this strategy, 
you can be sure we have also—and that we've instructed our 
test writers to avoid creating distractors that employ it. (See 
box at left.) Consequently, even though this bit of advice 
sounds logical, it’s likely to be of little value. 


+ They sound yeot, but who knows? 


We'll admit it. Not all strategies are useless (or worse). There 
are indeed a number of test-taking tactics, many of which 
youll come across in guidebooks or commercial prep courses, that may actually work very 
well for you. The problem with these strategies, though, is that no research or statistics exist 
that prove their advantage. That’s why you'll sometimes come across two strategies in direct 
conflict with each other: 


- Consider the often suggested strategy to highlight key words or phrases. Sounds good, 
you think, until you come across another book that tells you not to waste time with this 


approach. Which is right? 
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* Or reflect on the strategy that recommends you 
take questions in order, rather than skip around. 
(This strategy suggests that if you come across a 
difficult question that stumps you, take your best 
guess and move on, rather than return to it 
later.) The other side, as we’ve already noted, 
suggests you pass over the difficult questions and 
come back to answer them at the end of each 
section. Which is right? 


So... Which Strategies Are "Right"? 


* Or think of the strategy that suggests you approach the passages by reading the first line of 
each paragraph first. Another advises you to read the passage in its entirety right from the 
start. Yet another tells you to read the first and last paragraphs initially, and only then return 
to read the whole passage. Which is right? 


The bottom line is that there is no “best” strategy, since an approach that is useful for one indi- 
vidual may be totally ineffective for another. We want to emphasize, however, that we are not 
discounting strategies such as the ones just addressed above. Indeed, there are dozens of recom- 
mendations put out by guidebooks and prep courses that could be helpful. So, with that in 
mind, we advise you experiment with various tactics. See which—if any—impact your score. 


It’s all part of effective preparation, which we discuss next. 


eee 
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hapter 8: 


Physical Sciences (PS) 


The material that follows captures our 


PS Section Recap 


“must-do" preparation tasks for the 


. : : : ’ ape eld ee lh EO 
Physical Sciences section. We first explain WO psamaelans and physics 
the four different types of passages; next - ++ S2.questions | ae r. 


we provide you with a detailed outline of 
p y ‘waeiste passages with four to seven 


the content; we then describe the cogni- questions each, for a 3 total of 39 39 
tive skills - Passage based questions 
assessed; and finally we segue into the 


a8 m * Thirteen independent questions 
review section—which includes dozens 


* 70 minutes 
and dozens of pages of MCAT passages and ae Sminieies 


questions from real MCAT exams, and a 
comprehensive explanation of the answers (and even “tips” to help you get to them). 


1. Overall Section Format 


The MCAT Physical Sciences section is composed of 52 multiple-choice questions—either 
passage-based or discrete*—that test your reasoning in general chemistry and physics. 
The scientific competencies you will be expected to demonstrate are drawn from basic 
principles and concepts in these two disciplines and are taught at the introductory level 
at the vast majority of undergraduate institutions. As we’ve mentioned elsewhere in this 
guide, advanced coursework in chemistry 


and physics is not needed for the test. Passage type identHied in Sanipie 
Questions 


il. Types of Passages ," “The sample passages in in this is chapter will be 
enters: type. See page 66 for 
a description of each type. 


As we just mentioned, the majority of the 
questions in the two science sections are 
tied to passages. We thought it might be 
helpful, therefore, to give you a brief overview of each of the four different passage types 
you will come across as you work through the exam. 


*Discrete questions are not tied to passages but rather are independent. Of the 52 total questions, 39 are 
passage-based and 13 are discrete. 
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A. Information Presentation 


Information is presented in a textbook or journal article format. The information assumes 
appropriate background knowledge but also contains new information or new ways of using 
information. The questions test your understanding and evaluation of the given information 
and your ability to use the information in various ways. 


B. Problem Solving 


A situation is presented that describes an event or phenomenon in one of the science content 
areas. The questions require you to determine the probable causes of the situation described 
and to select an effective method for solving the problem. 

C. Research Siudy 

The passage describes all or a part of the rationale, methods, and results of a particular research 
project. The questions test your understanding of the project. 


D. Persuasive Argument 


Information presented is designed to persuade the reader that a particular perspective, 
methodology, piece of evidence, or product is correct. The passage may also present an opposing 
point of view. 


Now on to the outline. 


it. The PS Content Outline 


The questions in the Physical Sciences section will test your background knowledge of the topics 
listed in the outline below. You are expected to be able to apply your background knowledge of 
these topic areas and their subdivisions to situations or problems you may not have previously 
encountered. Each major topic area is shown in boldface, uppercase font, followed by a brief 
description of the subject matter. 


Content Area Identified in Practice Questions 


In the practice questions that follow later in this guide, 
we identify the specific content area(s) each one tests. 
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Chapter 9: 


Biological Sciences (BS) 


1. Overall Section Format 


BS Section Recap 


The format of the MCAT Biological 
Sciences section is similar to that of the 
Physical Sciences section. There are 52 
multiple-choice questions—39 are passage- 
based and 13 are independent—that test 
reasoning in biology and organic chemistry. 
Concepts included in the BS section, just 
like those in the PS section, are considered 
basic and are taught at the introductory 
level at the vast majority of undergraduate 
institutions. Advanced coursework is not 
required for the test. 


Il. Types of Passages and Cognitive Skills Assessed 


The four different passage formats in the BS 
section are the same as those in the PS section. 
As a reminder, these formats are information 
presentation, problem solving, research study, 
and persuasive argument. [f you'd like to review 
these before beginning the BS practice section, 
please see page 66. 


Passage Type Identified in Sample 
Questions 


The cognitive skills tested in the BS section are 
identical to those in the PS section, as well. 
Please see pages 81 through 84 in the previous 
chapter for explanations and examples. 


Cognitive Skill \dentified in Sample 
Questions 


We follow with the content outline for the BS 
section. 
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Chapter 10: 


Verbal Reasoning (VR) 


mr treet 31) 


Tb a ~~) As we move beyond the two sciences sections and 
c ided in this Chapter: — on to Verbal Reasoning, it’s obvious we're dealing 

Overall Section Format — with very different substance. That's because, unlike  ° eve nipassages math yee | | 
Content mete the sciences, this part of the exam does not require Rv oe pe 
mastery of any particular subject matter and instead 


VR Section Recap 


} ‘Cognitive Skills Assessed 


is solely a test of one’s reasoning skills. Everything 
troduction to Practice Sets — 


tro you'll need to answer VR questions can be found within the passages themselves. 
for Verbal Reasoning 


; In other words, there’s no real content to study, 
Practice Sets of Sample y 


Passages, Questions, and 


Solutions 


* 60 minutes i 
That’s not to say, though, that there's no real way to get ready. Just as with the PS and 


BS sections, you'll gain by knowing what to expect in terms of content, understanding 
the skills we're assessing, and preparing with real MCAT passages and questions. Here 
again, we provide you with those very tools. 


i, Overall Section Format H 


. pe How General Reading Can Help You 
The Verbal Reasoning section is composed Prepare Hi 


of 40 passage-based, multiple-choice 
questions that test your ability to read 
attentively and make reasonable inferences 
based on the information provided to you. 
These passages are selected and adapted 
from a variety of publications intended for 
well-educated readers—material similar to 
those a college junior would be assigned. 


It’s important to realize that you are not 
expected to have any background knowledge 
about these subjects or any previous expert- 
ise in them. Rather, the correct answer for 
each question can either be found directly 
in the passage itself or by applying the 
information within the passage to any new 
information contained within the question. 
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4. Content Areas 


With that, let’s move on to a description of the three broad content areas from which the VR 
passages are drawn. 


Tins to Keepin Mina 


1. Humanities 


Passages in the humanities area are drawn from 
excerpts in architecture, art, literature, music, 
philosophy, popular culture, religion, and theater. 
Often focusing on relationships between ideas, 
humanities passages are more likely to be written in 
a conversational or opinionated style than the 
passages in the social sciences and the natural 
sciences and technology areas. You may therefore be 
required to glean information from the author’s 
tone and word choice in addition to the passage 
assertions themselves. 


2. Social Sciences 


Passages in the social sciences focus on anthropology, archaeology, economics, education, history, 
linguistics, political science, psychology, and sociology. These excerpts frequently center on ‘ 
the interpretation, implications, or applications of research in the social sciences, and often are 
based on studies about people in general or particular social groups. Frequently these passages 
are structured around a central claim that is either being supported or undermined by the infor- 
mation provided by the author. Sometimes the information in these passages can be very “rough” 
because the passage deals with complex issues and events in an artificially simplified manner. 


3. Natural Sciences and Technology 


With the focus on astronomy, botany, computer science, ecology, ethology, geology, meteorology; 
technology, and zoology, passages in the natural sciences and technology area emphasize the 
significance of scientific and technological issues and advances. Natural sciences passages, 
which center on factual knowledge and its implications or applications, are often straightforward 
in their presentation since the claims they support tend to be well defined and clearly 


circumscribed. 
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Ill. Cognitive Skills Assessed 


The Verbal Reasoning section of the MCAT is designed to test your ability to comprehend 
information presented in a passage, evaluate the relationships between passage information, 
apply passage information to situations outside of the immediate scope of the passage, and 
incorporate additional information into your analysis of passage information. In this section, 
we describe these four different question types, give examples of each, and provide you with 
some suggestions or caveats to help you arrive at the best answer. 


A. Comprehension 


Comprehension questions are designed to test your ability to recognize the meaning of passage 
assertions. Some of these questions may ask you to identify information that is explicitly stated 
in the passage, some questions may ask you to draw valid inferences from passage information, 
and others may ask you to compare distinct ideas that are presented in the passage. In all cases, 
however, the emphasis is on your comprehension of the information provided in the passage. 


A common comprehension question asks you to identify the central argument, concern, or 
thesis of the passage. To do so, read the entire passage carefully, paying close attention to how the 
author has chosen to structure the passage. There is no simple formula you can use to identify 
the main idea, but it can be helpful to ask yourself the following questions: 


«Js there a central argument presented early in the passage that the author supports with 
subsequent information? 


* Does the author conclude the passage with a claim that incorporates earlier passage information? 
* Does the body of the passage provide several examples that all support a common claim? 


While these questions may not lead you directly to the passage’s main idea, they can provide you 
some insight into what the author may have been thinking when writing the passage. 


Of course, there are always caveats. Some sentences that look like summaries of main ideas—for 
example, sentences late in the passage that begin with words such as therefore, thus, in conclusion 
—often will address only a minor or tangential point in the passage and should not be mistaken 
for the broader “main idea.” 


On the other hand, some comprehension questions will have a narrower focus and will ask you 
to identify the relationship between two concepts, such as how certain passage information supports 
other passage information. With questions of this type, the relationship between the items in the 
question is often explicitly spelled out. This does not mean that the material doing the supporting 
and the idea being supported are necessarily mentioned near each other in the passage, but the 
relationships are mentioned in the passage. Comprehension questions of this type are testing 
your ability to recognize this. 


: -- 
MCAT® is a program of the Second Edition | 311 
Association of American Medical Colleges The Official Guide to the MCAT® Exam 


Appx1775 


Case: 20-1058 Document: 26 Page: 101 Date Filed: 03/23/2020 


Other common types of comprehension questions will ask you to do one of the following: 


» determine, from context, the meaning of significant terminology or vocabulary used in 
the passage 


recognize a theory that is implicit in the passage 
- identify an unstated assumption made by the passage author 
- determine an appropriate paraphrase of complex passage information 


* recognize a comparative relationship among ideas or pieces of information in the passage 
sample 


A somewhat different sort of comprehension question asks you to identify appropriate questions 
of clarification. To put it another way, these questions ask you to identify gaps in the passage 
author’s explanation or argument and to recognize what information is needed to fill those gaps. 


B. Evaluation 


Evaluation questions—which focus primarily on your ability to identify the relationships 
between concepts in the passage (such as consistent, relevant, or supporting relationships) and 
your ability to assess the accuracy, reliability, or credibility of a claim or a source of informa- 
tion—differ from comprehension questions in that the information you are asked to provide is 
not explicitly mentioned in the passage. You need to read carefully and assess the information 
provided in the passage with rational analysis. For example, these questions will often direct 
your attention to an argument or step of reasoning in the passage and then ask you to assess 
the plausibility of that argument or logic of that step of reasoning. 


When approaching these questions, it is important to remember that you are not being asked 
to provide your opinion. In other words, you may in fact disagree with a conclusion that the 
author reaches in the passage, even if that conclusion is a reasonable inference from the other 
passage information. Keep in mind that you are not to base your answers on anything other 
than the information provided in the passage and the information provided in the questions 
themselves. You may know of some reason outside of the scope of the passage that makes one 
of the author’s conclusions unreasonable or implausible, but you need to make sure that your 
answers to evaluation questions—as with all Verbal Reasoning questions—are not based on 
any information outside of the passage or the question. Other evaluation questions will ask 
you to judge the credibility of a source of information in the passage. 


Because all of the information needed to answer Verbal Reasoning questions is found either in 
the passage or in the question itself, you need to look for clues in the passage that will give you 
an objective basis for making assessments of credibility. A credible source is usually someone 
who has specific expertise in the area about which he or she is speaking. This may be indicated 
in the passage by the person's title, level of education, or specific research that he or she has 
conducted. A less credible source may not have any stated background that would equip him 
or her to address the topic knowledgably. Or if the passage indicates that the source has a 
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vested interest in the situation—that is, if that person has some bias about the subject—you may 
think that the source is less credible. 


Many evaluation questions ask you to assess the logic of an argument used by the passage author 
or other people in the passage. Sometimes this will take the form of asking you to identify possible 
alternative conclusions that can be drawn from passage information. At other times these questions 
will ask you to evaluate the strength of the evidence provided for a generalization, conclusion, or 
claim, or to judge the relevance of passage information to an argument or claim. 


One of the most common evaluation questions may ask you to distinguish between passage 
claims that are supported by other information in the passage and those claims which are not so 
supported. These questions are asking you to identify logical relationships between concepts, 
independent of how close they appear to each other in the passage. For example, an assertion 
may be made in one part of the passage, but the author does not support it until much later. 


A final common type of evaluation question asks you to infer an attitude, belief, or intention of 
the author on the basis of passage assertions or word choice. These questions can often be answered 
by evaluating the tone of the passage. If the passage author frequently refers to some person, 
idea, or subject in unflattering terms, then you can generally assume that the author disapproves 
of that person or those things. Usually, though, the author’s opinion is derived from subtle, but 
consistent, treatment of some person, idea, or subject using either a positive or negative tone. 
These questions will often ask you outright what the author’s likely opinion is, and sometimes 
they will ask what the author most likely meant by using a certain example or figure of speech. 


C. Application 


Application questions require you to apply your understanding of the passage information to 
situations, real or hypothetical, outside the immediate scope of the passage. In these questions, 
as in all Verbal Reasoning questions, it is important to select which option is the most likely 
based on the information provided. It is possible that the information presented in the question 
when combined with passage information will result in several probable outcomes. In these 
situations, first eliminate any options that lead to improbable outcomes. Then try to determine 
which of the remaining probable outcomes is the most likely when compared to the other answer 
options. This may, at times, seem as though you are selecting between subtle shades of difference, but 
be assured that each question has one answer option that is definitely more likely than the others. 


Of the four categories of Verbal Reasoning questions, application questions probably have the 
most variability in their appearance. Because they present additional material, these questions 
can come in a countless number of different forms. They will sometimes give you some new 
information and ask you to determine what conclusion should be drawn from this additional 
information when combined with the passage. In other instances, these questions may ask you 
to identify which of the following answer options the passage author would most likely support 
or most likely agree with on the basis of passage information. Other application questions may 
provide you with a real or hypothetical scenario and ask you to determine, on the basis of passage 
information, the most likely cause of that scenario. Still others may ask you to apply a passage 
concept to real world situations or to determine the scope of a passage concept. 
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No matter the form an application question takes, all ask you in some way to apply your 
understanding of the passage to situations similar to—but beyond the scope of—the passage 
itself. It is important to remember to base your answers on the information given in the 
passage and in the question. You may come across situations in which you believe, on the basis 
of your own knowledge outside of the test, that the author would not agree with something, that 
a term is not appropriately applied to certain situations, or that a result may not be what the 
passage suggests. Remember that when you approach a Verbal Reasoning question, you are 
limited to the world of the passage and the question, whether you agree with it or not. 


D. Incorporation of Information 


Incorporation of information questions ask you to reevaluate passage assertions on the basis 
of new information, true or hypothetical, that is introduced in the question itself. Unlike 
application questions that ask you how the new information is affected by the information in 
the passage, incorporation of information questions ask you to determine what modifications 
might be necessary in the passage in light of this novel element. 


These questions usually state some fact or hypothetical statement and ask you what relationship 
this new information has to other information in the passage. These questions often will ask 
whether the new information supports, fails to support, or is consistent with other information 
in the passage. Remember that in situations in which, for example, more than one of the options 
provides support for other passage information, you need to pick the option that provides the 
most support (or is the most consistent, or provides the least support, depending on the 
question type). 


A common incorporation of information item asks you to identify which of the answer options 
would most challenge or would most weaken claims, hypotheses, arguments, or assertions 
made in the passage. Another type of incorporation of information question tests your 
understanding of the affect that additional information has on the passage in a different way. 
Rather than asking you whether the new information weakens, supports, or is consistent with 
the passage, these questions ask how the author’s argument or how other information in the 
passage should be modified so that it could be made consistent with the new information. 
These questions can come in a variety of forms. They may ask whether a passage argument 
would need to be modified to be made consistent with the new information, but most often 
they ask which of the following modifications would be most appropriate. 


When approaching these questions, it is important to identify the relevant detail that the question 
hinges upon. The information provided in an incorporation of information question usually 
will be consistent with some, or perhaps most, of the information in the passage. You need to 
be able to identify what specifically in the passage argument is least consistent with the new 
information, and identifying it will lead you to the part of the argument that most needs to be 
modified in light of the new information. 


Incorporation of information questions may occasionally take a different approach and ask 
which of the answer options provided most resembles or is most analogous to a situation OT 
argument that is presented in the passage. For these questions, it is important to identify the 
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relevant detail of the analogy. Ask yourself whether some of the items are of a similar type or 
represent an action or an approach to a problem similar to one in the passage? Often it is helpful 
to first compare the provided answer options with each other, asking yourself how they resemble 
each other, and in what respects they are different. Analyzing how the answer options relate to 
one another may help you determine the relevant detail of the analogy. 


A similar type of incorporation of information question will ask you to recognize a plausible 
alternative to a passage hypothesis or solution. These questions usually require you to determine 
whether some information that supports one theory in the passage may also work well as support 
for an alternate theory that is not considered in the passage. 


IV. Introduction to Practice Sets for Verbal Reasoning 


Although the cognitive classifications we test in VR differ from those in the two science sections 
and there is no real “content” to test, our approach to the practice sets that follow is the same. 
Please see page 86 if you'd like a refresher before you begin. 
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Verbal Reasoning 
Questions 43 — 75 


DIRECTIONS: There are six passages in the Verbal Reasoning test. Each passage is followed 
by several questions. After reading a passage, select the one best answer to each question. If you 
are not certain of an answer, eliminate the alternatives that you know to be incorrect and then 
select an answer from the remaining alternatives. Indicate your selection by clicking on the 
ariswer bubble next to it. 


My approach for the Verbal section was somewhat different from that for the Physical Sciences section. 


For these, generally | would read through all of the questions for each passage, highlighting any specific information that would help me 
locate the information in the passage (if possible). 


After reading through the questions, if a question was specific for a paragraphiline, | would read that paragraph/line and then answer that 
question. While reading that specific paragraphiline, if | recognized any words/info relating to any of the other questions, | would highlight 
them.hoping that whatever info | got from reading that specific bit would help me guess for other questions. 


After answering those questions with specific lines/paragraphs, if | came across/highlighted information relating to other questions while 
reading a question-specific line/paragraph, | would try to answer the related questions. 


If there were still a lot of questions | couldn’t answer, then | would either move on to the next passage, or might read the first line or 


sentence of each paragraph to see if | came across information relating to any other questions, and then answer those. It would depend on 
how difficult the reading seemed to be for that passage. 


**| went through the passages/questions as | would have when | took the MCAT. | went back after finishing this section and 
pasted the passages into Word to find the word counts, which | then added to the existing comments. 


a  ——— 
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4 Total words in passage = 593; words I actually read = 304 (means | read ~51% of passage, 
Passage I (Questions 43-47) 4, skipped ~49% of passage, and was able to answer the questions.) 


Populations of larger mammals often provide a convenient barometer for the overall health of ecosystems, but 
in most locations, such wildlife is not easy to view. Lacking firsthand observations, investigators have traditionally 
relied on indirect evidence such as tracks to confirm the presence of certain species. Although such methods are still 
employed, a more useful technique i is now available for wildlife surveillance: phototrapping. This approach makes 
use of ordinary cameras mounted in rugged enclosures to automatically saap photos of animals that wander into the 
field of view. #47. Saw his name because of the numbers on 

either side. Started reading after his name. v 
The Toots of this technique reach back more than a century. In 1888, George Siamas H] perfected a way of 

with a large-format camera and hand-operated powder flash. He mounted the camera 
on a rowboat and used a flashlight to find animals on the shore, positioning his boat as close as possible before 
taking a shot. Later Shiras sei up his camera on land, 
Eventually, he rigged the wire so that animals would themselves trigger the picture taking. Shiras’s unique 
photographs were widely disseminated in National Geographic, creating great public interest in wildlife, But 
because the required equipment was cumbersome and expensive, few emulated his techniques, 


— Stopped here 
(66 words) 


Decades later, developments sparked renewed use of camera traps. Photography became easier: no more bulky 
cameras and exploding flash powder. In place of trip wires, a passive infrared detector triggers the camera’s shutter 
when the sensor registers heat in motion. Next, scientists interested in wildlife populations began to apply known 
statistical methods to camera-trap data. These statistical tools, known as “mark-recapture” or “capture-recapture” 

Just happened to methods, have served for decades to estimate populations of rodents and other small animals that can be easily 

see thelr caught, marked, and released, in 1998, K. Ullas Keranth and: James:D: Nichols: Biows oa camera traps and the 

Fai when appropriate vi ia, They realized that 

ick ae aoe ie because every tiger exhibits a Te ce of aripes: individuals can be identified Tm pista Ereph Positive 

passage. Read identification normally.requires:imagesiof both sides:of the tiger because these.animaisiare:laterallyasymmiatric. 
Thus effective monitoring requires pairs:ofcameratraps setup totakephotosfromeitherside-ofthe:subject. 


from their names ; 5 nae : 
the end of the v_ Would have recognized this word from #43 and would have highlighted it. 


The main challenge to today’s phototrapper is to position the subject—an animal of uncertain type and size—in 
front of, and at a pet ned phat from, is camera so sa egy ete vill Lae ile ne se is me 
always apparent, P AS nea ery Q 
will be snapped, The Sone is aes when he Toate retuitnss Prather ech will te eken indeed, the Sonia 
and goings of one animal might be all the camera records, which is not particularly helpful if one’sainnisto survey 
Read this —> the.generalpopulation. With experience, however, onecamloeatetraps in less problematic places frequented by 
whole paragraph animals, One group of researchers in Borneo mounted a cametartrap facing a log that had fallen across 4 small 
for #44 (157 stream, guessing—accurately, as it turned out—that animals would take advantage of this natural bridge to cross 
words) over the water, Would have figured out what “phototrapper” was from this paragraph and then would have gone back and 

taken my best educated guess for #43. 

The views of animals these automatic devices return ave ones that even seasoned field biologists will likely 
never experience directly. Such photographs increase scientific understanding and, despite their often haphazard 
composition, should boost people’s appreciation of nature, just as they did for viewers of Shiras’s wildlife 
photographs over a century ago. 


‘agraph for #45. 
(81 words) 


Adapted from J. G. Sanderson and M. Trofle, Monitoring elusive mammals: Unattended cameras reveal secrets of some of the 
worid’s wildest places, ©2005 by American Scientist. 


{Questions 43-47 for Passage I begin on following page.] 
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43. Which of the following developments would be LEAST likely to bo useful to phototrappers? 


a a a an oe a cela Probably would have narrowed it 
PE -Om : ee ee ee down to B & D, then picked B 
B. Detectors that are sensitive to changes in pressure and moisture as well as heat based on the info | got from 


_ Paragraph 4 and general logic. 


BD. Camera lenses capable of capturing a wider field of view than the lenses currently in use 


44. The mainepurpose of the fourth paragraph of the passage is to; 
: : wees Based on reading the 4th paragraph, ! 
Ar shovtthat-the resulis-obtained-by Karanthand Nichols have-broad-applications, would have picked D. May have 
iohli onby A . : . Wes hecked it if | came across helpful info 
B highlight drawbacks of usi tot tool , MES : 
using phototrapping as a tool in population estimation whit reading for aitier @leetion #s. 
C. explain how phototrappers make use of advances in photographic technology. 


BD. suggest that the successful use of phototraps is more complicated than it may at first appear. 


45. The discussion in the passage of KaranthandNichols’s workwwith tigers suggests that: 


A. using phototrapping to estimate tiger populations would be more expensive than other methods. 


B some tigers exist that probably have very similar stripe patterns on one side of their bodies, 


46. The passage provides information to answer which of the following questions? 
. one s Made my best guess... didn’t see 
A. Are phototraps a method of wildlife surveillance? anything about cost or new species in 


B. Why did Shiras choose to photograph wildlife at night? the bit I read, so probably C, since that 
: was what most of what I read was 
G. What enabled the application of mark-recapture techniques to phototrapping? about. 


D. Have phototraps been used to identify species that were previously not known to exist? 


47, Which of the following notedadvances-is most analogous to the changesShiramanade in his wildlife 

photography technique, as described in the passage? 
Based on the Info | got in the 
first few lines after his name 
(i.e. increasingly less invasive 


’ surveillance), | ruled out B, then 
C. The cell phone made telephone conversations possible where there were no telephone lines, chose D. 


A, The transistor led to the development of smaller, ensily portable electronic devices. 


D. The endoscope allowed doctors to view the inside of the human body without invasive surgery. 


ae a a tn ee 
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Only read what is highlighted in yellow. 


oA Total words in passage = 595; words | actually read = 90 (means | read ~15% of passage, 
Passage Ul (Questions 48-52) o¢ skipped ~85% of passage, and tried to answer the questions.) 


lealand’s Skellig Michael is named.for the archangel. The now.uninhabitedisland,atarge rock withtwopeaks (35 words) 
jutting-up from:the-sea, lies.ab the-end ofa seven-milewoyage nornss open water—a place of sheer precipices and 
terrifying landings. The Ske/lig—meaning rock or steep cliff in Irish Gaelic—was inhabited from perhaps the sixth 
century into medieval times. High on its easternmost peak, 600 feet above the sea, are ruins of a monastic 
settlement, five beehive-shaped cells and two small oratories constructed of unmortared stone, their arched roofs still 
intact, and walled terraces carved from the face of the cliff. 
The monastery is reached from the sea: by a ladderlike stairway hewn into the rock. It is difficult to understand (7 words) 
the monks’ choice of this site (or their ability to live here); the place is fit only for birds. Access to the island by 
wicker boat would have been infrequent and dangerous. The Skellig monks built their tiny windowless cells on a 
shelf of sandstone hardly wide enough to recline on. They packed seaweed into chinks in the cliff face to make a 
garden. 
From:éhe landing, 1.climbed hand. over hand: for 400- fest to. alittle rope netslung between the two peaks. The (21 words) 
path from there is another vertical stairway, this one constructed of stone slabs, 200 steps more to the monastic 
enclosure, like an eagle’s aerie. Most of the rock is too steep for human habitation. At no time could the little cluster 
of cells have sheltered more than a dozen monks, Of the many monastic communities on the wilder coasts of 
Europe, this must have been considered the least welcoming. Yet, for nearly a thousand years hermits sat on the 
Skeitig rock and searched the sea for some sign of the Absolute. 
The monastery was-similar to hermitages that originated. in the deseris of Egyptin the early centuries of the (27 words) 
Christian era-and then:spread-rapidly over Europe. For a time, every rock and cave from the Red Sea to the coast of 
Ireland had its saint; every cleft and ledge was a hermitage. The eremitical movement was not unique to 
Christianity; every religious tradition includes hermits. But during the centuries that the Skellig flourished, the 
movement was like a frenzy. Young men ran away to solitude as later they would run away to sea, and young 
women sequestered themselves in convents as evidence of their piety. 
In the eighth and ninth centuries, Vikings sacked Skellig Michael numerous times. Why? It could hardly have 
been worth the effort. Did it simply represent a chatlenge? Certainly, there is a stubborn sufficiency about the place 
that is irresistibly attractive. And the community survived. According to legend, Olay Trygvasson, later to become 
King of Norway and its patron saint, was baptized by a Skellig monk, and his conversion brought an end to the 
pillaging. 
The eremitical fire lasted until the fourteenth century; then the rock reverted to the fish hawks. All across 
Europe, the dark, shadowy oratories of hermits were superseded by the grandiloquent visual poems of the urban 
cathedrals. Yet in the eighteenth century the Skellig became a popular place of pilgrimage. Penitents from across 
Europe net only traveled to the rock but made the grueling 700-foot climb to the Needle’s Eye, its precipitous 
westernmost peak. The ordeal required the devout to crawl onto a horizontal slab of rock that projects with a dizzy 
precariousness from the summit and kiss a stone cross affixed to the end of the slab. 


Adapted from C. Raymo, Honey From Stone: A Naturalist's Search tor God. ©1987 by C. Raymo. 


[Questions 48-52 for Passage II begin on following page.] 
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None of these questions gave a specific paragraphiline to read, so I tried to quickly find things that stood out visually, but 
nothing really did, but so | probably would have skipped this and moved on and hoped to come back. But if | did make it back , | 
probably would have just started reading the first line of each paragraph (sometimes only part of the first line), and then stopped 
because the writing style made it too difficult to find any information. Would have given up on trying to read read/find info in the 
passage and would have tried to make guesses based on what | did read (which wasn’t much) and would have flagged the 
questions in case | had time to come back (probably wouldn’t get the chance to), so might have filled in random guesses for all 
of these. 


48, If the legend about Olav Trygvasson is true, which of ihe following suppositions about his initial actions 
at Skellig Michacl-does passage information support as the most probable? 


&. He asked the Father Superior for spiritual guidance. 
* ies Pee Se eae Couldn’t find his name quickly, so would either 


B. He donated-booty from elsewhere to the monastery. skip or “flag” it to note that | completely 

Sue ‘ ae guessed and then make a guess (wouid 
C. He in Norway. probably A because it seems most plausible, or 
D. He attacked the monks and looked for valuables. least extreme/odd) 


49, Suppose that the ruins of a sixteenth-century monastery are discovered on a remote island off the 
Swedish coast. Why, according to passage information, is this discovery surprising? 


are aos ta have} ; fees 


B. An eremitical motive would have been unlikely at that period. Eipeaere weer shave ruled out */aeiameyrom the 


bits | read, monks didn’t seem to be stopped by 


€. The influence of Olav Trygvassen did not spread to Sweden. difficult locations. Then probably would have flagged 
; 3 . and picked a random one (probably C because “C” is 
D. Monks would have been unlikely to learn of such an island. a statistically common answer) 


50. According to passage information, which of the following reasons was probably determinative in the 
selection of Skellig- Michael as the site for a monastery? 
A. Its proximity to the shrine at Needle’s Eye 
B. Its isolation from worldly distractions Monks are known for isolating 
bee : , themselves. 
C. The protection it promised from raiders 


D. The opportunities it provided fur suffering 


51. A visitor to Skellig Michael who kissed:its: stone ertoss.probably did so for which of the following reasons? 


np baittit a-aallicsedion toidelaktiond 


B. To atone for wrongs committed 


oto ‘bye Vile ; 
D-To-be-accepted-into-the- monastery 


Seemed to make the most sense or be most likely to happen 


52. The numbernémonks who resided on Skellig Michael was probably duce to: 
insufficient food-and water-ia-4t ; 
Seemed to make the most 
B; extreme difficulty in reaching the monastery. sense based on the bits I read. 


C. limited available living space on the site. 


idle hatoxe scariously situated 


0 a nn nn ae ern tn Cae Rn meee 
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Total words in passage = 583; words | actually read = 268 (means | read ~46% of passage, 


Passage I} (Questions 53-58) or skipped ~54% of passage, and was able to answer the questions.) 


The exhibition, The Garry Winogrand Game of Photography, was a reminder of why so many people consider 
Winogr and to be one of the great American photographers of the twentieth century. Although they continue to 
acquire further layers of historical specificity, his street photographs, many of them shot in Midtown Manhattan in 
the 1950s and 1960s, have lost none of their kineticdmmediaeys the best of his anima! photographs provide sly, 
incisive views of the human condition; his pictures from the American road grab the wheel from Walker Evans and 
Robert Frank to send the genre on an unpredictable detour; in photographing all manner of public events, from 
antiwar demonstrations to art-world parties to political press conferences, Winogrand added significantly to the 
pictorial record of midcentury United States history. With his liking for seemingly random compositions and his 
famous tilted-frame effect, Winogrand made photographs that initially struck many viewers as devoid of formal 
strengths. Now, however, we can appreciate the subtlety and unexpectedness of his framing and the complex 
interplay he often achieves between anecdote and form. 


In putting together the exhibition, one of the curators, Richard Misrach, decided to focus on an aspect of 
Winogrand’s work to which little attention had been given: the color slides. Winogrand began shooting color photos 
in the 1950s and continued doing so until the late 1960s. He never explained why he stopped shooting in color, but 
the difficulty and expense of making color prints and their instability may have contributed to his decision. 


Misrach was especially drawn to the photographs Winogrand made at boxing matches in the 1950s, and his 
selections for the exhibition included eighteen boxing shots. In each, the fighters’ bodies are isolated against dark 
backgrounds and often fragmented by the out-of-focus, quasi-abstract ropes cutting across the frame. In one 
amazing, weirdly off-center shot, a boxer doubling up from a body blow appears to be ascending into the 
surrounding void. 


This small selection whetted one’s appetite for seeing more images from Winogrand’s colorawork. However, it 
was the slides that caused some of the most heated arguments among curators. Billdayobjectedstortheslidesrbeing 
showninanyetormat-because:they:hadneverebeeneditedtbyWinogtand: While the prints in the archive had already 
been chosen for enlargement by the photographer from contact sheets, Jay pointcd out, the slides had undergone no 
such process. Jay insisted that the archive’s hoard of thousands of slidesandunproofednegatives:shouldibeused 
only fonresearcland.never-publishedior- exhibited: 


Misraeh cane to his own defense by saying that ifcuratorial laws” were followed; thereal hidden treasures” 
of:the-archive would neverboseem bysanyone. He also observed that Winogrand gave his photographs, slides, and 
negatives to the Center for Creative Photography without conditions, which implies permission to show and publish 
the work. If Winogrand didn’t want the photographs in his archive to be seen, Misrach argued, he could have simply 
destroyed them. Indeed, as others remarked, some photographers have sought to exert contro! over the future of their 
work by destroying negatives. Furthermore, some:ourators:argueddontheimportanceofiposthumousdiscoveriesiof 
attistsiavork. And taking the discussion into a widerwealm, one curator argued that the Yartisthismobalwaysunthe 
beshpositiontojudgehisonherwork, citing the example of author Franz Kafka asking Max Brod to destroy his 
manuscripts and how Brod had ignored the request, to the world’s benefit. 


Adapted from R. Rubinstein, Snap judgments: Exploring the Winogrand Archive ©2002 by Brant Publications, Inc. 


[Questions 53-58 for Passage I} begin on following page.} 
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§3. The anthor’s use of the term Ainctioimmedidcy (paragraphel) to describe Winogrand’s photographs most 


Would answet likely refers to the photographs’: 


this one 1st. 
&. ability to capture the hustle and bustle of the city. 
B-incomoration-of roadside scenes, Would have guessed C (ruled out B&D, A was very specific), 
before even reading paragraph 1 due to logic & prior knowledge, 
C. historically significant details and context. but would probably read some of paragraph 1 to check to make 
D : ‘tional tex sure I was on the right track. 
54, If BillJay?s arguments against the presentation of Winogrand’s slidesianduegatives (paragrapind) were 
y accepted, which of the following would NOT be a logical outcome? Confusing, lots of “negative” words, (might 
‘ . have flagged) would probably try #56 before 
A-Less-of Winoprand’s werk would he seen-by_the general public, coming back to this one. Would try to rule out 
Would answer B Critical opinion-of Winogrand’s abilities would be Jacking in-some-argas. the answer choices that WOULD be logical 
this 3rd. ; outcome if they did NOT present the unedited 


C. Winogrand’s color photographs would be forgotten by all but specialist scholars. works. Ruled out A&B, would probably pick D 


, bee because it is less absolute of the 2. 
I Winogrand’s recognition as one of the U.S.’s great photographers would be lessened. 


Would answer 35+ Someone who agreed with Misrach’s defense of his choice to show the cojorslides would be most likely to 


this 4th. also approve of: Would have ruled out A&C, then 
Recognized that 4 avhibiting works thal an-artist had donated toa museumforscholaclypumpescs-only, probably picked B because it is 
the “color slides” less absolute. 

from 4th para, so B, exatining the rest of Winogrand’s unprinted photographs and selecting some for display. 


would probably 
so back and start 


ading the 5th, organizing an exhibition that included all of Winogrand’s work whether previously shown and published or not. 
para. 


2 sati “ 


86. The curator who used the example of Max Brodirefusing to destroy the manuscripts of Franz iKatka 


(inaksentenee) was most likely implying that: Would rule out B&D 
& the individual rights of an artist are sometimes outweighed by the greater public and artistic good, because they have “almost! 
never”, then would pick A 
Would answer © the destruction of an artist’s work is never warranted, because C is basically and 
this 2nd absolute statement, even 
though it has “almost” in it. 


D, great artists will always attempt to keep their works from being seen and must be prevented from doing so. 


C. once a work of art is created, its destruction is almost a crime against humanity. 


57. By using terms such as subtletysunexpectedness; and:complex in describing Winogrand’s work, the author 
scems to be implying that: 
A. Winogrand was-not interested in fame-crmonetaryrewards, 


Would answer Would have guessed B without 


this 5th B. Winogrand’s talent is not readily apparent to viewers of bis work. going back to read anything else 
: : ‘ from the passage. | would rely on 
C. only photography experts can appreciate Winogrand’s work. logic and what | read for the other 
2 Lied howiti-hic-ol | questions. 
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58. Itit were established with ees that wiaserind Ald, as the author meEsts, stop shosting in color 
3 ” (pavagrvapin2), this 


saformation oul best support which of ihe following arenes? 


A. Winogrand would have liked to have his color slides printed once the technology made this feasible. 
BW; t felt 4} in tn gil svlistically infect black-andoxhi 


B. Winogrand would have returned to photographing in color once the technology improved. 


Actually, didn’t see this question until | had already worked through #s 53-57. Still would have probably answered this 
one without reading anything from the passage, even though it gives a specific paragraph to look at, since it restates 
the referenced text in the question stem. Would use logic to rule out B&C, would pick D based on logic. 
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Total words in passage = 577; words | actually read = 147 (means | read ~25% of passage, 
Passage IV (Questions 59-63) or skipped ~75% of passage, and was able to answer the questions.) 


The soil bacterium B¢ has remained the cornerstone of natural pest control for over three decades. Its toxins 
generally kill the bad guys (corn earworm and Colorado potato beetle, among others) and spare the good guys 
(humans, mammals, and beneficial insects). 


But the rapidly growing acreage devoted to corn, cotton, and potatoes that have been genctically altered to 
produce a B¢ pesticide is making fears about emerging insect resistance increasingly salient, These crops expose 
pests to their toxins throughout the growing season, exerting a selection pressure that favors the survival! of resistant 


#63, Read last _ individuals. In contrast, Bysprays, which are imari d farmers who practice organic 


sentence (23 methods, degrade quickly, making resistance less likely. saw this when looking for “Bt__” because it is italicized. Read to the 


words) end of the paragraph from here. v_ #59 & #60 (53 words 
A report by the Union of Concerned Scientisis advocates the nefis ighedosestrategy. Insects are enboees to 


sufficient levels of Bbtexin from crop plants to kill most of them. The rare survivors are then allowed to mate with 
insects that have been bred in selected areas (refuges) that are not planted with Brerogs. Their offspring are 
susceptible to Bétaxins. 


es bgt The report notes that the need to expand refuges to as much as half of the planted acreage is underlined by the 
Paes sioe® J 4 inability of Béemitemto kill more than 90 percent of cotton bollworms. So far, no increase in the level of resistance 
Pet to genetically engineered Beeropshas been documented, But several insect species have evolved resistance in the 


fi “y 4 Ld s . : 

sou ioeatie.: laboratory, and a vegetable pest, the diamondback moth, has demonstrated resistance after intensive field exposure 

“bollworms" (13. t© Stsprays. 

words 

The biggest marketer of Br seeds does not foresee a need fo strengthen protective measures nor to require the 

federal regulation of resistance-management plans, citing the company’s mandate that farmers establish refuges for 
Bt corn and potatoes, even without a directive from the Environmental Protection Agency. The director of the 
company’s 8¢ com sales charges scientists who demand larger refuges with failing to consider the potential for 
improved genetic engineering. “Resistance is unlikely to happen within five years, and within that time frame we'll 

aweaéh offer new technology that will further reduce the likelihood of resistance,” according to this executive. 

“aw e- 


stacking! when Qne_way for insects to develop resistance is by the alteration of receptors in the gut to which the toxins bind. 
reat AS he FeoSever™l companies are working either on genesstacking, the engineering of plants to express multiple toxins that 
italicized, so hind fo various classes of receptors, or on combining Bhtoxins with other proteins that disrupt an insect’s life cycle, 
hi ghlighte dit. Then These approaches do not guarantee success. Pests can evolve resistance to multiple Butoxins that target vatious 
receptors, and that resistance can evolve as a dominant trait. Furthermore, any pest lacking an enzyme required to 


for #61, read from r 7 f 
first 2 sentences of 2¢tivate a toxin would be unaffected by it. 


paragraph. (58 


words) So biopesticides that serve as alternatives to Rberops may be needed, Research recently presented at the 


Entomological Society of America involved the cloning of genes for a toxin from a bacterium within the gut of 
nematodes. Just a few of the bacterial cells can kill insects. (Au enzyme in the bacterium has the unusual property of 
making a dying insect glow blue, perhaps warning predators.) One company is trying to insert the cloned genes into 
various plants, enabling them to produce their own pesticide. 


But even if Bt alternatives are found, the bugs may ultimately win. Some 500 insect species have developed 
resistance to synthetic pesticides. Natural selection may prove a match for natural pesticides as well. 


Adapted from G Stix, Resistance fighting: Will natural selection outwit the king of biopesticides? @1998 by Scientific American, 


[Questions 59-63 for Passage IV begin on following page.| 


ne EEE EEEEEEE 
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Might originally skip this passage and try to come back to it, since it didn’t have specific paragraphs/lines to 
read. Might have looked for “Bt crop/spray/toxin” from the questions (highlighted) since Bt is italicized and 
therefore stands out from the background text. 


Answered this 59. Which of the following attempts to protect dogs from fleas is essentially a refuge/high-dose, strategy? 
3rd; ruled out Lonluineenlein-aolition that change doo2s blaud-chemists:-so-thatits fleas mio ob do 

A&D, picked B lhl oh aa oe ee Tee on es , 

based on Bk Periodically dipping some dogs in insecticide solutions and then allowing them access to untreated dogs 


reasoning and i , . : 7 
the reading for ©. Giving a dog a monthly pill that disrupts the fleas’ breeding cycle and keeping the dog isolated 


zee. D-Mating-Hea-resistant-dogs with-fea-susesplible dogsand puttins Nes arson the pup 


60. Why is the high-dase part of the vefuge/high-dose.strategy necessary, according to passage information? 


Answered this A, More than 10 petcent of the pests may recover from poisoning by toxins present at a constant level. 
2nd; guessed C 
based on a bit 


a reading and = @ A dosage level from which many pests recover will create a large population of resistant pests. 
logic. 


B. If almost all of the pests are killed suddenly, the plants gain time to develop their own defenses. 
D. The residue from a heavily applied pesticide continues to kill successive generations of pests. 


61. Some Indianmeal moths have no-sites to which the molecules of Bf toxins can bind. Passage information 


Would probably suggests that a gene-stacking solution to this problem would focus on the: 
attempt to answer 


this ist because! As engineering of toxic proteins that would bind to other intestinal receptors. 
majored in 


~ « I 2 + 
genetics £-develapmentofcrops, thatarenolairactive tothe moth’s larvar 


62. Assume that cotton growers find the refuge/high-dose method inadequate to combat bollworm 
infestations. What does passage information suggest as their best recourse? Ruled B&C out, and guessed A based 


on logic and the little reading that I 
did for the other questions. 


Answered last. 


#., Fields of Bt cotton should be sprayed with a different form of insecticide. 


D. The Bt content of the plants should be varied so that bollworms are less likely to develop resistance. 


63. According to the author, Basprays are preferable to Bherops for pest control because sprays: 


Ahewerda this A. hart the environment less than does a crop. Ruled out B&C, picked D based on reasoning. 
4th. R-destroy more insects than docs_a crop. 
c: tese-thand a 


DB. act for a shorter time than does a crop. 
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" After reading the questions, would probably move on to a different passage and try to come back to this one, this seems like | 


Case: 20-1058 Document:26 Page:116 Date Filed: 03/23/2020 


would have to do a lot of reading in order to answer the questions. 


1st sentence (38 
words) 


1st sentence (11 
words) 


1st sentence (22 
words) 


1st sentence (26 
words) 


1st sentence (14 
words); last 
sentence (15 
words) 


Total words in passage = 601; words | actually read = 126 (means | read ~21% of passage, 


Passage V (Questions 64-70) ° skipped ~79% of passage, and was able to answer (most of) the questions.) 


People must sometimes perform skillfully on difficult tasks before an audience, Under such circumstances, they 
often wish to have friends, relatives, and other supporters present. It is worth asking whether a supportive audience 
is really helpful—or whether it might not instead impair the performance, Previous research shows that the effect of 
audience support is not simple or uniform. The following study was designed to test competing hypotheses about the 
effect of a supportive audience on performance. 


a friends are the mast common source of social support rear L Praise SERS 


Sassi This task was to coat back Ward aoa os thirteens, starting ach 1,470, Participants were told that their 
goal was to perform the successive subtraction operations as quickly and accurately as possible during a two-minute 
trial. At this point in the instructions, the experimenter indicated a one-way “mirror” and a microphone, telling half 
of the participants that a friend who had accompanied them to the testing room would observe their performance. 
The experimenter mentioned a fictitious name to the other participants as their observer. 


sults i i i The participants who believed that a 
friend was watching them made a significantly higher percentage of errors than did those who believed that a 
stranger was watching them. Yet the number of errors made at particular stages of the performance—e.g., the second 
subtraction—was almost identical in the two conditions, The decrement in the supportive-audience condition 
resulted from a slower rate of responding, which meant that the neutral-audience condition produced more responses 
(with increasing accuracy on the later ones). 


: In fact, Sarticinats in the Sipe: “audience Sondion were ¢ less likely than those 
in the neutral-audience conditien to report being distracted by the observer or feeling stress while daing the task. 
Furthermere, the negative effect of'a supportive audience is apparently not due to discomfort about being judged: 
The participants’ ratings of their feeling of being evaluated were nearly identical in the two conditions. 


Vv i i i Stil, the reason for this spaaues effect 
was unclear. Friends and strangers differ in many ways, including their knowledge of one’s abilities, their desire to 
witness one’s success, and their expectations about one’s behavior in a particular situation. 


In Experimenb2, all the observers were strangers, and their supposed supportiveness was manipulated, The 
experimenter told participants in the supportive-audience condition that both they and their observer would receive a 
cash prize if their speed and accuracy surpassed a certain criterion. Participants in the neutral-audience condition 
were told that they alone were to receive the prize for a good score. They thus had no reason to suppose that ihe 


observer cared about the quality of their performance. Experiment2 confirmed the prediction that a. skilled 
performance would suffer with a supportive audience, 


Other questions remain, Did the difficulty of the task produce an expectation of failure that impeded its 
performance? Is a supportive audience a special case of an especially attentive audience or one likely to respond 
emotionally to a performance? And why did performers report feeling legs distracted by a friend than by a stranger, 
when their performance suggested the opposite effect? 


Adapted from J. L. Sutter and R. F, Baumeister, The trouble with friendly faces: Skilled performance with a supportive audience. 
©1998 by the American Psyohalogical Association, 


[Questions 64-70 for Passage V begin on following page.] 
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Would likely ASG Knb QS. galt RAY Ma tae Qo thit; AISae dif I wench ied, Wie ROR, aa gotten to it. 


64, The design of Experiment reveals the researcher’s assumption that: 


Answered s ici i t be aware lity of thei mm, 4 ; 
fa A. participants will not be a of the quality of their performance. Guieésed based on ‘little reading @:logic 


‘ ir OT eT ee 


@: a supportive audience will impair performance. 


1 


D. a neutral audience will impair performance. 


65. Which of the following facts constitutes the most scrious objection to the researcher’s conclusion about 


the effect measured in Experiment2? 
Answered 


2nd A. The instructions discouraged a cautious performance style. 
n as Guessed based on the bit of reading | did & 


B. The procedure was deceptive, since the observers were fictitious. reasoning 
C. A monetary reward was a factor for performers in both conditions. 


D. Performers’ beliefs about the observer’s attitude were not determined. 


66. Suppose that a psychologist is interested in the performance of trial lawyers. On the basis of Experiment 
1, the psychologist should predict that a legal argument will be more effectively presented if: 


A. the lawyer is serving without compensation than if the case involves a large financial settlement. 
Answered . , : ; : ; Ruled B out (which is actually the 


7th answer) because | misread it. ! 

thought it said “the judge is 

KNOWN” not “unknown”. Still may 

Dejurors watch the trial through a one-way mirror than if they are present in the courtroom. not have gotten it right, but would 
have at least be torn between B&D if 
I had read it correctly. 


Answered 5th; 67, What is the mast likely explanation of the slower rate ofiperformance observed in Experiment? 
completely 
guessed based 


C. the courtroom is empty than if it is filled with spectators whase sympathies are unknown. 


&. A desire to maintain an appearance of relaxed competence before friends 


on logic and B. A feeling of being judged more harshly by friends than by strangers 
context from 
the bit of C. An inability to concentrate on mental tasks when friends are present 
reading I did 


D. A belief that accuracy is more important than speed on certain tasks 


68. What conclusion about the nature of audience:support is justified by the results. of Experiment2 alone? 


Answered 6th; 


completely A. Supportive fiends can disrupt a performance if they would benefit from its success. 
guessed based 

on logic and B. Supportive strangers can enhance a performance if they would not benefit from its success. 
a 7 i a @, Strangers can distupt a performance if they would benefit from its success. 

reading I did D. Strangers can disrupt a performance if its success would benefit the performer. 


MCAT Release Form, State of New York (December 2013} 39 


Appx1792 


Answered 3rd 


Answered 4th; 


completely 
guessed 
based on 
logic. 
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69. Suppose that Experiment-l is repeated with the addition of a “hostile-audience” condition and that this 
condition prodnees data equivalent to those of the “supportive-audience” condition, Which of the 
following hypotheses would best accommodate this outcome? 


4-A-hastileaudience-dees-notafiect performance, 
B, A supportive audience impairs performance. Doesn't address “hostile audience”. 


G., An involved audience impairs performance. 


hoctile-oudi ; P 


70. Which of the following hypotheses would most reasonably account for the post-experimental statements 
made by those in the neutral:condition? 


A, A performer's anxiety need not adversely affect performance. 
B, A performer’s anxiety can be reduced with no effect on performance, 
: , fee P ; fact P . 


DB. An audience can affect a performance by causing performance anxiety. 


Neem 


ee te et 


ne oe ee oe rt ent enn ee 


re 


MCAT Release Form, State of New York (December 2013) 


Appx1793 


40 


Saw lots of 
italics, so read 
the little bit 
between them. 
(8 words) 


#74, read from 
beginning to 
“Euripides” 
(72 words) 


#71, Read this 
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nen ea EEE EEEEEE ER 


Passage V1 (Questions 71-75) Total words in passage = 571; words | actually read = 196 (means I read ~34% of passage, 
or skipped ~66% of passage, and was able to answer (most of) the questions.) 
The Greek words sophae and sophia, usually transiated wiseamdavisdam, were in common use from the earliest 
times and, because they stood for an inte!lectual or spiritual quality, naturally acquired some delicate shades of 
meaning that can be indicated here only approximately. At first, they referred primarily to skill in a particular craft. 
A shipwright was described by Homer as “skifled in all sophia”; a steersman, an augur, a sculptor are “sophoi,” each 
in that occupation; Apollo was “sophos with the lyre.” 


The sophia of a charioteer, shipwright, or musician must have been to a large extent acquired by learning, but 
Pindar no doubt pleased his royal patron when he wrote that “one who knows much is sophos by nature, in contrast 
to chattering crows, who have gained their knowledge by learning.” “Not the person who knows many things is 
sophos,” said Aeschylus, “but one whose knowledge is useful.” 


Shortly after this usage was recorded, there crept in a cynical note, a hint that the gophos is too clever and may 
presume-tonfar. Taxed by the wily Odysseus (whom he had earlier described as “a sophos wrestler”) with acting in 
a way that was not sephon, Neoptolemns replied that “whotiswightandjushisebelter:than-whatissophon,” So we 
get the oxymoron of a chorus in Euripides: “When mortals set themselves up against the gods, their sophia is not 
sophon,” The verb sophizesthai, “to practice sophia,” which Hesiod applied to the acquisition of skill in seamanship 
and Theognis to himself as a poet, suffered a parallel development, until it meant to trick or deceive or to be 
oversubtle. 


Like other groups, the Athenians tended to be wary of intellectuals, pundits, professors, and the like. The | 
qualities of these persons were summarized in a word difficult to translate: deinotes, with the adjective deinos. 


whole paragraph perived from a noun meaning fear, it referred to anythingtertiblaordreadfuhand was applied by Homer to 


(101 words) 


#74, Saw the 2 
words 
together and 
so read the 
last line. (15 
words) 


weapons; the glare of a foas-the whirlpool Charybdis, thunder, and.lions. The Egyptians were deinoj (terrible 
fellows) for devising stratagems, Prometheus was defnos at wriggling out of difficulties, a goad charioteer was 
deines al his art It also, and particularlypmeantglevenimspeechorargument. 


Anyone who had this quality was a natural object of suspicion to the less clever, as the orator Antiphon said that 
Thucydides was to the Athenian public “because of his reputation for deinotes.” Degenerating, as words in popular 
usage do, it acquired some of the senses of sophos, as when Demosthenes alleged that Aeschines had called him 
“deinos, sorcerer, sophist, and the Like.” Atthis point, daimas was expressly coupled with sophisées as an insult to be 
resented, 


The word sophist, then, had a general sense as well as the special one which I have yet to mention, and in 
neither sense was it necessarily a term of opprobrium. Because of the vocation of Greck poets as educators, we may 
conclude that the word that comes nearest to this special sense is in modern English teacher or professor. Tt was not 
until the fifth century C.E. that the term was apparently sometimes pronounced with a depreciatory inflection, as 
may the words pundit or intellectual today. {n the hands of the conservative Aristophanes, it became definitely a 
term of abuse, implying charlatanry and deceit, although by no means did it as yet apply exclusively to certaitt 
philosophers. 


Adapted from W. K. C. Guthrie, The Sophists. ©1971 by Cambridge University Press. 


{Questions 71-75 for Passage VI begin on following page.| 


i 
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Answered this 
1st because 
“deinotes” is 
mostly in 1 
paragraph; tried 
to guess. 


Answered 4th. 
Guessed based 


on the little 
reading | did for 
#71 &74 


Answered 5th. 
Guessed based 
on logic and the 
bit of reading | 
did for #71 & 74 


Answered this 
2nd because 
there was 1 line 
with both words 
in it. 


Answered 3rd 
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71. Which of the following words is most analogous to deinotes in the way its:emotional: connotations have 
changed? 

: - - itive —> ti 

A. Homely, which referred to things “appealingly domestic” and came to mean “unattractive” Reon here 


B, Ampact, which referred to things in “violent collision” and came to mean “any outcome” _ this is too broad 
ich ref Pon 6S b ‘ii? and y , _,, didn’t become direct 
C. inflammable, which referred to things “capable of burning” and came to mean “not capable of burning’ opposite 


B. Brave, which referred to things “ostentatiously colorful” and came to mean “courageous” not enough change 
8 y B 


72, The author’s:tonein discussing the Athenians of ancient Greece is most accurately described as: 
A. understanding and sympathetic. 

B: detached and conscientious. Most neutral 

C. critical and disapproving. 


D. indulgent and sentimental. 


73, One can most reasonably conclude from the passage that the ancient Athenians: 
lbeindiffer: ‘phil ' 
B. considered intellectuals corrupt for abusing their influence. 


@. had contradictory feelings about those who seemed. clever, 


xr ipati £ a 


74, The passage author moves from a discussion of sopios to a discussion of deinofes to make the point that: 


A. they switched meanings because they had similar connotations. 
Ruled out B&C, guessed D based on logic 


B. cleverness has abyays seemed threatening to those who are not clever. (probably wouldn't switch the meaning of 
words, but connotations could spread) 


B& the connotations of one spread to the other because their meanings overlapped. 


75. Which of the following concepts does the passage author N@IE associate with sophas? 


A-tntellectual-guile 
: ruled out B & D based on reading, don’t know what “guile” means, but ruled A out because 
B-Scholacsearning it talked about intellect in general, and | didn't see anything about politics in the bit that | 
© Political intrigue read! 
Vacational-skill 
End of Verbal Reasoning Section 
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Verbal Reasoning Answer Key 


44 
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Verbal Reasoning Raw Score to Scale Score Conversion Table 


Scale Score 


| Scale Score _| 
ae 
=e 


15 
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Jessica Ramsay - Sep 25, 2018 Item Data 


WIAT-III Numerical Operations 


Po tems Raw Score Events 


Item 6. Point to the one that means “add” or “plus.” 


Item 7. Point to the one that means “subtract” or “take 
away.” 
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8S01-0¢ :8SeD 


9z :]JuswNno0q 


QZ} :abed 


9800-U}UIsS 


| tems | RawScore | Response Events 


[| ttems ss [RawScore] tem Scores Events 
[vers [tem sees 


“> Test Items 
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0202/E2/E0 -Pell4 Eyed 


L800-4yUIs 


Raw Score 


7 

ec 

7 

ee 

Patt CS 
7 OO 
Psst SOS 
re 

ee 

[36 ————*d—intrections 

ad tlitry 

ee 

Pao stique 

ey ni 

ee 

ey i 

ey 

ey i 

Sy ee 

ar 


psibertarian 


a 
e diminecial >3" 
49 
millemignaian [ES 


preembutyric | 
diphthalbarbadinyl [oO 
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ee be 
Time Errors Count 

[abl a a(n [ET 
ee ee ee 
8 OO 
8 OO 
SO 
asin | | UP TTTTCCTCCTCTCCSYSCSY 
[res PP CCC 
A 
0 O 
SO 
SG 
aw 
OO 
SG 
peso PP 
TG 
SS OO 
SG 
presse Pe 
panes PP 
per SSS 
SO 
OG 
SG 
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| Raw Score | Score Completion | Addition 
Time Errors 


a a RD (|) Pe 


dese bia | Events 


Prosody 
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8G0L-0z :9se9 


gz :Juewinooq 
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| Raw Score | Score Completion | Addition Word Responses 
Time Errors Count 


a 130 
ret med enti Iie amily 1R20s when Sreisn 
Ane 9 moe UNI 10M We estat ad 


ee 


Appx1805 


8S01-0¢ :8SeD 


gz :JuewNo0q 
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T600-UsTUs 


| Raw Score | Score Completion | Addition Responses 
Time Errors 


157 (OTL) Prosod 
. nll 4 


8 EO 
EO 
EO 


WIAT-III Math Problem Solving 


| tems Raw Score _| Verbatim Response(s) 
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8S01-0¢ :8SeD 


9z :]JuswNno0q 


Le} :ebed 
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Appx1807 


8S01-0¢ :8SeD 


9z :]JuswNno0q 


ce} :ebed 


0202/E2/E0 -Pell4 eyed 


€600-4HUsS 


Verbatim Response(s) | Events 
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8S01-0¢ :8SeD 


gz :JuewNno0q 


GE} :eb6ed 


0202/E2/E0 -Pell4a eyed 
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Verbatim Response(s) | Events 


deat 16 6S” 


WIAT-III Essay Composition 


WIAT-III Spelling 


| items | Raw Score | Skills Analysis 


0 
a 
eo 
a 
SO 
ee 
a 
So 
LO 
oO 
a 
8 
a 
oO 
ee 
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pe} :abed 
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$600-UiUls 


[tems | Raw Score ] Skills Analysis [vents id 


Sn 
ee 
8 
a 
SO 
0 
en [oo 
Ten 
0 
a 
A 
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a 
a 
LO 
a 
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pens [of 
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LO 
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| items | Raw Score | Skills Analysis 


a 
a 
SS 

a 
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ae 
pense [| o 
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[ens 


WIAT-III Sentence Composition 


Sentence Combining 


|___ltems__| Prereq. Score | S&G Score 


Sentence 
Combining 
Sample A 


“® Sentence 
Combining Item 
1. Cats... 


Sentence 
Combining Item 
2. The frog... 


Sentence 
Combining Item 
3. Mark... 


Sentence 
Combining Item 
4. Antonio... 


Sentence 
Combining Item 
5. Marci... 


Y 


| {| | 
ae 
pt 
pp 
pt 


Y 
Y 
Y 
Y 


Sentence Building 


[items | Prereq. Score | S&GScore | Mech. Score | __S&GErrors__—~—~—=«d|—~—~SCSCS*S*C«Me cr Errors ———=—SC~*dCSCi vents —=d 


Appx1811 


8S01-0¢ :8SeD 


9z :]JuswNno0q 


ge} :e6ed 


0202/E2/E0 -Pell4 eyed 


L600-4}UIs 


|___items___| Prereq.Score | S&G Score | Mech. Score _| 


Sentence 
Building Sample 
A. and 


= Sen 


Building | 


Building | 


Building | 


Y 
Y 
Y 
Y 
Y 
Building | 
Y 


Building | 


Y 
Building Item 7. 
as 


| tems | RawScore | Response Verbatim Response(s) 


2 
2 
1 

2 
2 
2 
2 
R 


The Frog: Item 4 


[| tems | Ra Score Response 


Pet Day: Item 8 


Pet Day: Item 9 


Pet Day: Item 10 


Verbatim Response(s) 


Appx1812 


8S01-0¢ :8SeD 


9z :]JuswNno0q 


Le} :abed 


0202/E2/E0 «Pella Eyed 


8600-4}UsS 


Verbatim Response(s) 


Baobab Tree: Item 12 
Baobab Tree: Item 13 


Baobab Tree: Item 14 


Baobab Tree: Item 16 
Baobab Tree: Item 17 


Baobab Tree: Item 18 


| items | Raw Score Response 


Verbatim Response(s) 


[| items Cs] RawScore | CReSponse 
[encores [| 
[soso ze |_| 
[serene tar [|_| 

one | 


Verbatim Response(s) 


[cern nse |_| 
a A 


[tems | RawScore] —~—~=S~S~«R sponse SSCSCS~S Verbatim Response(s) 


[—____tems_——S~*drXRaw Score | S~S~*~*~S~SRes pose SSCS~S ar eee 


Appx1813 


8S01-0¢ :8SeD 


gz :JuewNo0q 


ge} :ebed 


0202/E2/E0 -Pell4a Eyed 


6600-4}UIsS 


Verbatim Response(s) 


Science Fun: Item 43 
Science Fun: Item 44 
Science Fun: Item 45 


[tems 
[ ercaiona conewoonem@e p | 
[on aor neieoetena? | =| 
[on aon neiesetenee | [ 
[orator cneieoetenee | =| 
ie! 
a 
i 
a 


Raw Score Response 


Verbatim Response(s) 


[tems ——S—~*~*~id SMR Score | S~S~*~*~SResponse SSCSC~S~S*™ 
Sn 
[wren sostenss | | 
[en sotones | 
es 
Se 


Verbatim Response(s) 


Yukon Gold: Item 57 
Yukon Gold: Item 58 


[_____tems_+| RawScore| —~—~S~S~S~«*R sponse SSCSC~S~S Verbatim Response(s) 


“> Words of Wisdom: Item 60 2 (They are) short 
Easy to remember 


Words of Wisdom: Item 62 1 H te Poor Richard’s Al k 
lords of Wisdom: Item e wrote Poor Richard’s Almanac |4 e Were re 2 ew 


pprout aes 


Appx1814 


8S01-0¢ :8SeD 


9z :]JuswNno0q 


6E} :abed 


0202/E2/E0 -Pell4 Eyed 


00TO-YIUIS 


[tems | RawScore] ~———~—=*Response——SSSCS—~S ‘auinneaioaal 


Words of Wisdom: Item 63 1 Ss ay : hf ed 
C 4 vy mis Sey 2 


Words wero tr Wisdom: Item 66 “Human beings almost everywhere in the world have 
thought up and repeated proverbs” 


Words of Wisdom: Item 67 The popularity of proverbs 


ea Verbatim Response(s) 


turret Whales: Item 69 Hunting / Whales hunted 
Whales caught in fishing nets drown / starve 


Humpback Whales: Item 70 —— The whales pull the fishing nets off the boat | 


Humpback Whales: Item 71 Bones 
Fat 

Humpback Whales: Item 72 Drown 
Starve 


| Humpback Whales: Item 73 Whales: Item 73 | 1 | People were more active in their recovery | were more active in their recovery 


Pe 


[| items | RawScore | Response Verbatim Response(s) 


Appx1815 


8S01-0¢ :8SeD 


gz :JuewNo0q 


Ov} :e6ed 


0202/E2/E0 -Pell4 eyed 


TOTO-UHUIS 


[tems | RawScore| ~—~—~—~S~S*Response—SSSSCSCS~S a Te 


City Zoo: Item 76 
Conta/Jier Sch 
Lavt Us inf ot 
io To Ihe 2? 
a bie D aR (Dive, 


City Zoo: Item 77 1 Zoo patrons may start bringing their own snacks / Reduced 
concession sales 

City Zoo: Item 78 2 Zoo attendance has dropped 
Raising ticket prices leads to a drop in attendance 


City Zoo: Item 79 O Lh Crter nm ¢ 


pt One, [om vw 


City Zoo: Item 80 


| items dT RawScore | Response Verbatim Response(s) 


The Rock: Item 81 2 A 20-foot escarpment / cliff 
A clump of rocks 


The Rock: Item 82 Fatigue 
o\ SS 


The Rock: Item 83 | 1 | They had | Theyhadalreadycomesofar come so far 


The Rock: Item 84 1 She realized there was only 5 feet to go 
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Tests of Achievement 


Standard and Extended Batteries 


Identifying Information 

Last 

Name 

Workshee 

1588302 
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oe 


Test9 Sentence Reading Fluency 


Sample Items 
A. Acowisan animal. ........csssssseseeeesseeees 9) N 
B. A fish cam read. ......occccessssssessecernesenssonsees Y i) ~ | C. 
VY 
Practice Exercise oF 
©. Amapple is blue. ..sssssssessssesseeeseeeneee Y &® 
D. A wheel is round. ..........-ssseeseseessseeneenseses &) N 
E. Aman has two legs. ........-ssssssesseensensnsees @® N 
Pe TRGB OR tester hss eexepenoreoain y ® 
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Page: 144 Date Filed: 03/23/2020 


Test Items 
eC @ N 
i Date tan 6, apcciieintindswennuic @ N 
B, PEOUNG BIER sssscssnsennsissassnsesssicsasavvees y & 
4. Dogshave five legs. svcsssssssssvesssssnserser y & 
5. Aringisround. sccsscssssssssssessessssssessessee @® N 
6, The stn is equare....,.....,-scrssssescessssesissinese yY © 
7, Orange juice is pink. ...sssssseossecsssssssesseon Y ® 
8. Abookhas pages. sessoscssssscsssssssssesessssses ® N 
9, People have teeth. .....ssssssvsscsssssnscsseeeee ® N 
10. Houses can be sold. .......ccccescessssresesseerees ® N 
11. Some farmers grow COM. ......:0:ssssessssee0e+ © N 
12, Cats often ride bikes. .....sssscsecsssssesseeee y &® 
13. Anairplane has Wings. .....s.-:ssecssssesseeseees ® N 
14. Most bikes have ten wheels, ......:ssseeses0+0: Y ® 
15. Agirlcan jump rope. ......s:-sessssesseseseeseees ® N 
16. Acopensy be falll...ccsevcssisssscnssessassascasoaed © N 
17. Apenisfor singing. ............cccccesseseeneees y &®© 
18. Youcaneatanapple. .........ccssessseeseenes 9) N 
49, Asinkcan hold water, ..csscvsseenetn @ Nn 
20. The ocean has water. ..........cscsssesseseseeeees Y N 
21. Stories can have titles. ....csssssssssesssseseset @ N 
22. Acar flies in the sky. .....c.sesssssssesesseeeees Y ® 
23. Some days the sun is green. .........ccss0ee Y @Q 
24. Ahen can lay an egg. ......:-sssesesseeseseeseseens ® N 


25. The moon isin the house. ..........s:.se:000+ Y @® 
26. Dogs may fight with other dogs. ............ @ N 
27, Ahat goes on your head. ......:::sssssssseeen @ N 
28. Elephants are small animals. .................. y W 
29. Flies are bigger than horses. .........:00000+ hg ® 
30. A bananais to eat. .......s.csscesesesssesscsscesees @ wN 
31. Zebras like to wear suspenders. .............. Y ®G 
32. Adictionary has many words. ............+ 7) N 
33. Anelevator goes to the MOON, .........++00000 Y @® 
34, A flower grows in the sky. ......-s:sssesesvees y & 
35. All spiders have only two legs. ........ss-+ Y ®Q 
36. Abroken pen may leak ink. ...ss.ssssesssesee QY N 
37. Abanker works in akitchen, .........sss Y &W 
38. A puppy grows into a cat. .....c.sccceseseseeneee Y ® 
39. Some people wear coats in winter. .......... 4) N 
40. Buildings can be made of wood. ............. ®Y wN 
41. A baby may wanta bottle. .........cseeeeee Y) N 
42, A house can provide warm shelter. ......... &) N 
43. Acar carries giraffes to work. ...........:00+- Y sR) 
44. Itis often foggy in stores, .....c.ssscseseeseeeees Y @ 
as. Abad decision can be reversed. s.r. Y) N 
46. Most clocks tell the daily 

TENRORR INIT feces iessssaoncadetananinrndh pce sstenaas Y W 
47, Children are all different ages. 1.0.0... Y) N 
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SSS eee eee ee 


48. A box may be made of wood. ........-:0:00+00- QY N 72. People usually wear socks on 
. SECIS VOR, sab s0tacksscsestvennscaseniarononvasice ¥ oN 
49. A frog may swim ina pond. ...........se+s0+- Y N 
73. Pencils are most useful for 
50. A shoe is worn on your ak. ...sssssessessunee Y ®& Commbinig Baths cs sscossscasoacssysssssssnsounsabpeng Y 
51. A calendar has weeks and days. ...........+- & N 74, A new magazine can have 
BOE MENG as salen yes cecsscaervncessseensneest 
52. People can earn money by working. ....... YY oN i aa cee re 
75. Pickles ally found i 
69, Horestendtolive underwater, wie ¥ oN | a dishwathet tsecummamenme YN 
54. A carpet belongs on the ceiling. ............. % _N 76. A broken pitcher may have 
is Ak tniay have colorful feathers a. Y N Me VeT EL CONES. -stscndaencssnsssissoesaspssenenicsioensh ¥ N 
P 77. Aperson could become a 
68. Aspooncan be used for eating, sass - QORICRSE CEIOL: 100, Mi aneenorencnetgesionerncl ¥ oN 
57. A faucet can dripinasink. 10... Y N 78. Weather in summeris always snowy. .....Y  N 
58. Many cats and dogs wear long pants. ..... ¥ N 79. A roofis at the top ofa house. ..........-+.-+. Y wN 
@. Menus offer many choices of food. ....... a 8 80. Cattle often go to school ina bus. ........... ¥ N 
60. A cook works every day ina bank. .......... YY... N 81. ‘Many people grow thick leaves on 
61. April is the next month after July. caapteceeth Y N PEAT EAE ss cvseh toe thvpavie eens UNAS o Y N 
62. An insect may live under a rock. ...........+- Y N 82. People can lighta candle with 
BITRATES) cnonns opnazeisveyvivesoocrwosecte entstiensvice ery 
I be hot insid S adsapansabsebsasen Y N 
eS ee Sear ee 83. A grocery store sells many different 
64. A giraffe has avery short neck. ...........-+.- Y N CAF DARTS is sescsasscazesécicsccticcicasaceqsascasezcocses iy. ly 
65. A fragile piece of china can break. .......... Y N 84. Green leafy vegetables are bad for 
YORE RANE, sissiaccaicsscassisissivnsczsessascasseses SD 
66. The sun is smaller than an orange. ......... x WN 
85. Doctors spend most of their time in 
67. People like to eat rice with a pen. ............ Y N PARR CRE 65 <serhescoasesyderrasansoqsceresesietcaaiass Y N 
68. A picture can be hung on a wall. ............. Y N 86. A key may open the lock ona door. ........ - SN 
69. A fork is needed to make your bed. ......... +. 87. Some students write stories when 
they are in sChOOL. ......cscsessesssecneeseenseeneene , WS 
70. Shoes are often sold at used car lots. ....... x 
88. A pebble can be thrown across a 
71. Asports referee breaks all the rules. ........ Y N eis] eteetenie 555 scsiisscissasssscamoinesiciaeccenn Y N 
Go to the next page > 
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EXTENDED BATTERY 


Test15 Word Reading Fluency 
Sample Items 


A. perf red fox 


B. ham phe FO 


Practice Exercise 

c. dog shoe car 
D. tree me hoy 
E. shee girl can 


24 


toe 
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2. moon sufi ten bag 


re 
ane 
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15. fpr cap car spoon 
16. rosé dime candy tulip 
17. m gallery cement forest 
18. coffee hotel joa giraffe 
19. panda upele” fire aerit 

20. sand mg” carpet handle 
21. pan” shoe pet™ lamp 
22. bed gum ae no 
23. mad six sat” mous 
24. peri jump Pig top 

25. three bao box hand 
26. desk mike ceeam rattle 
27. eggs father mother fence 
28. spew rain towel golf 
29. Ipach grass hotel _supper 
30. brgectet table necklace —s mansion 
31. hand bed sky aenti 
32. water monkey gorilla stable 
33. drum blue five red 

34. orange grass purple tiger 
35. tail ship boat cloud 
36. onion union radio television 
37. rain penny quarter balloon 
38. coat jacket queen web 

39. street cow clock road 
26 


Page: 148 


Date Filed: 03/23/2020 


40. ocean glasses fence lake 

41. hello pillow goodbye inside 

42. salad mountain _lettuce guitar 

43. fan wallet dark purse 

44. cook vase hand flower 

45. rug ship pet dog 

46. carrot celery three moan 

47. sandal slipper stairs counter 

48. winter gate water summer 

49. washcloth table airplane towel 

50. mad hog pig tag 

51. orange paper magnet blue 

52. phone plane pig jet 

53. shirt tree branch drink 

54. couch candle luggage suitcase 

55. bake paper home house 

56. zip bat ball hug 

57. radish cabbage catfish fungus 

58. book cat page moon 

59. sell buy read ride 

60. baseball summer spice football 

61. agenda schedule _ vehicle icicle 

62. lucky seal walrus order 

63. cloud draw write gorilla 

64. helmet pellet telescope —_ microscope 
Go to the next page > 
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GORT-5 


Examiner Record Booklet 
FormA Lee Wiederholt Brian R. Bryant 
Section 1. Identifying Information Section 2. Record of GORT-5 Scores 
Story Rate Accuracy Fluency Comprehension 
Name f Score Score Score 7 
1 2 + 5: = 9 : 
Female Male ____ Grade A a ae ae ee A A] 
3 a” a 
School 4 4 ee eee a: ae 
5 Reh. Py + s = 
— ae: 
7 + ok = ox 
OR (ae ia : rhs 
Date of Birth —<=s ee ee a + = 
Age* —$ sas —- ‘3 - 
| ee ae ee eae 
“When accessing the normative tables, use years and months. Do not round up. 12 + = 
13 a 
Examiner's Name ——___ 14 + a a 
15 a 
ON 6 + = 
Total G 
= [a2] (ab) [30_] 
Section 3. Performance Summary 
Raw Age Grade Hile Scaled Descriptive 
Total Equivalent Equivalent Rank Score f v EM Term 
Rate eee ct eo * ah oe y1 
Accuracy ied. EN pees, 9 dade eee Al 1 
Fluency ae eee es fs pa 1 
Comprehension 9 ss ___ ps 1 
SumofScledScores [|__| 
Sum of Oral Oral Reading Descriptive 
Scaled Scores %ile Rank Index (ORI) . Term 
te 
a tf Gor 
Section 4. Descriptive Terms Corresponding to Scaled and Index Scores _ 
Scaled Score 1-3 4-5 6-7 8-12 13-14 15-16 17-20 
Descriptive Term Very Poor Poor Below Average Average Above Average Superior Very Superior 
Index Score <70 70-79 80-89 90-110 111-120 121-130 >130 
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Form A—Story 1 
Maximum words examiner can provide: 3 
1 See Father. 
2 Father is here. 
3 We want to play. 
4 Can you play, Mother? 
5 We can play here. 
q 
Time (in seconds): l Y Deviations from Print: to 


Comprehension Questions 


sore = 


Fa] | where do you tik here isin the story? 
ie er 


With whom did the child ask to play? 


1s oe ee 
ee ee 
51D) | wintdoasitesiorieyruberwomeiiedet ity Dy ey 


rs a Comprehension Score 


Converting Time and Deviations from Print to Rate and Accuracy 


Rate/AccuracyScores | 0 | ot | 2 
18-33 
DeviatonstromPine | >5 | 5 | 3¢ | 2 [+ | o | 


Rate Score Ey + Accuracy Score 


4 


le, 
M 

5 

2 

ral 
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Form A—Story 2 


Maximum words examiner can provide: 8 


1 Our cat Mimi likes tegit on the roof. 
Mimi goes up the tall tree by the house. 
Then she jumps on the roof. 


She sits and looks at birds. 


wu & Ww N 


But she always comes down when it is time to eat. 
| 
Time (in seconds): es } Deviations from Print: 


Comprehension Questions 


ee ee 
Where does the cat sit in this story? On the roof; on top of the house 


cers 

a] eawientmemmeueeye 7 [Me al 
31D [whi do you think the cates tositontheroot? Co €R) [testowatchthebids | 
ar 
cs 


What one word in the story was used to describe the tree? 
By the house 


at 


Comprehension Score 


Converting Time and Deviations from Print to Rate and Accuracy 


Rate/AccuracyScores | 0] ot | 2] 
[time | S| rts szee | gest | 2-35 
DeviationsfromPrint_ | >17 | etn | 7 | S| 


Rate Score | 4] + Accuracy Score 4 Fluency Score Lam 
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Form A—Story 3 
Maximum words examiner can provide: 10 


1 Aman got out of the car. 

2 He had a pretty box under his arm. 

3 A little girl ran from the house to meet him. 
le 

4 |TVello, Father’ she said. 

5 “Do you have a surprise for me?” a? e 

6 Father said, “I have something for gygood girl” 

7 The girl laughed, “I am very good” 


Hi 
Time (in seconds): 26 Deviations from Print: Ps 


Comprehension Questions 


a eee Ae 
; good 


PERS Co t does the story say the man was holding? ae aS ea ie 
[ T [whorantomesttheman? SS SSSCS*«*diie gi daughter 
[J [what idthemanplanto dowiththeboxt _—~=~S~=*d Ge ktothegid 
[] | what one wordin the story wasused todescrbethebox? [prety 
[} [what was one ofthe words ured to describe the gin this ton? | 


se Comprehension Score 


Converting Time and Deviations from Print to Rate and Accuracy 


Rate/Accuracy Scores Se 6.7) 
time] 
Deviations from Print 


Rate Score [4] + Accuracy Score 


6 


" 
5 
2 
g 
o 
| | | 
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Form A—Story 4 
Maximum words examiner can provide: 20 


1 


2 
3 
4 
5 
6 


Time (in second 


Two girls went to a farm for a visit. There were cows, pigs, ducks, and 
five hens. The girls gathered the eggs every morning. The farmer showed 
the girls how to milk a cow. One girl said, “The milk looks good. But it will 
be better after it’s cold” Then the farmer showed them how to catch fish. 
They also helped the farmer pick the fat ears of corn. The farmer said, 
“Now you can see where we get our food.’ 


37 


Deviations from Print: TZ 


Comprehension Questions 


Tere does tito tae lee ae 


/ Name two animals in this story; name only two. Only two from among: cows, hens, 
pigs, ducks, fish are 
What two things did the farmer show the girls how Get milk from cow; catch fish 
to do? as Corn 


ras zt How many hens are in the story? me 
Fs [ {| whatonewordwasusedtodescrivethecorn? [fat 


Comprehension Score 
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Form A—Story 5 
Maximum words examiner can provide: 21 


1 A blue jay was perched on a limb looking for water. Having just flown 
a great distance, she was very thirsty. At that moment she happened to 


spot a water jar on the ground, so she flew down and tried to get a drink 


drink. Just as she felt that she would surely die of thirst, an idea struck her. 


2 

3 

4 from the jar. But there was so little water in the jar that she was unable to 

5 

6 The jay gathered a pile of stones and began dropping them in the jar. Little 
7 


by little the water rose, and at last the jay could drink her fill. 
Wool 
ot 


Time (in seconds): J Deviations from Print: zs, 


Comprehension Questions 


What is the main idea of this story? Brains are often the key to survival; 
os “y use problem-solving skills to get 
J what is needed; never give up 


Es Se What is the primary challenge in this story? Bird getting water 
What one word would you use to describe how the jay felt Frustrated; thirsty 
throughout most of this story? 
How do you think the jay felt at the end of the story? Proud of her idea; thirst quenched; 
erg relieved; satisfied 
Why couldn’t the jay drink the water? Water was too low in the jar; not 
| enough water 


| | Comprehension Score 


Grtny were 


Converting Time and Deviations from Print to Rate and Accuracy 


[ Rate/AccuracyScores | oo | St | 2] Pe ae 
| time Toto Tonio | 65-75 | S0-ee | at-a9 
[| DeviationsfromPrint_ [  >10 | eto | 67 | 


Rate Score + Accuracy Score = Fluency Score 
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Maximum words examiner can provide: 20 


1 On an empty lot near the park, many people were hard at work. 
Several boys were cleaning off the lot. They picked up old boards, trash, 
and dry branches that covered the ground. Others cut the tall weeds and 
carried them away. Then all the girls raked the ground smooth. At last a 


2 

3 

4 

5 group of parents arrived. They put up some swings and a seesaw, and 

6 placed an old wooden boat beside a tree. Then they built a strong fence all 

Y f around the lot. Now the children had a safe playground that everyone in the 
8 


neighborhood had helped to make. 
me) 
Time (in seconds): JY Deviations from Print: O 


Comprehension Questions 


They had helped build a new 
playground; children had a safe 


place to play 
| 2| | whobuittthefence? || Parentsiaduts 
ra [P| whoheipedbyreking? SSS~ 
| 4 |__| | Whatweretheboysinthisstorydoing? | Clearingthelot;pickingup | 
5 | __( | whattwo words wereusedto describe thebostinthisstory? | Oldandwooden 


4 Comprehension Score 


Converting Time and Deviations from Print to Rate and Accuracy 


Cee nn ES a ee ee ee 
| Time | > 2s | 129-225 | 100-128 
DeviationsfromPrint_ | >19_ | iz-t9_ | ot | 8TH] 


Rate Score Ei + Accuracy Score = Fluency Score ed 
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Form A—Story 7 
Maximum words examiner can provide: 21 


_— 


The era of the cowboy came to an end as a result of changes in the 
cattle business. When cows roamed the vast ranges of the Southwest, 
the herd could not be rounded up without skilled riders on horseback. But with 
the invention of barbed wire, great stretches of ranchland were fenced into 
smaller ranches. Then the roundyp was no | ra major event and cow- 

v1 fu) he 

boys became less sesh The trail drives to the north, in which 
the cowboy’s skill at herding és was essential, also became a thing of the 


past. With the coming of the railroad, cattle could be shipped directly to 


ow on nun & Ww N 


market. 


') 
Time (in seconds): 7 Deviations from Print: ae 


Comprehension Questions 


fe | oe | cts | carttagonn 
The first sentence of this story gave a reason why the era of the Result of changes in the cattle 

cowboy had come to an end. What was that reason? business 

What did the story say was the route that the cattle were moving? 


What did the story say was invented to limit great stretches of Barbed wire 

t ranchland? 
What did the story say triggered a more efficient means to get Coming of the railroad 
cattle to their destination? 


is] - “eI Why were the cattle driven on trails in this story? 
Role — Cy 
5” ula rt. “f [ 
ae ree nw hed re fom A 04s Maw 


Converting Time and Deviations from Print to Rate and Accuracy 


[| Rate/Accuracy Scores | 0 
| Time | 06 | 70-106 57-69 


Rate Score | 4 | = Fluency Score 
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Form A—Story 8 
Maximum words examiner can provide: 26 


_ 


Many American farm workers have been aided by the efforts of a shy, patient man 
named César opiten Asa youth, César traveled from one farm to another picking crops 
as they ripened. Since his family had no permanent home, César hadttended thirty- 
seven different schools by the time he reached the seventh grade. As he grew older, he 
became increasingly concerned about the poverty and suffering of the farm workers. He 
began ieaking to groups of workers about their need for sates fousing or better health 
care. He convinced the grape pickers in California to join together and strike for better pay and 


Max 
working conditions. A strong believer in nonviolence, he led many peaceful rotest 


oon oun F&F Ww WN 


marches and organized the first successful farm workers’ union in the United States. 


qi! 7 
Time (in seconds): Deviations from Print: 


Comprehension Questions 


What two words were used to describe the man in the first Shy and patient 
sentence of this story? . 


5 eee What crop did the workers gather in this story? 
13 | __D| According to the story, the main character's family had no... what? 


What two things did the main character in this story tell the Safer housing and better health 
( workers they needed? care 
How many schoois did the main character attend by the time he | 37 
was in the seventh grade? 


|| Comprehension Score 


Converting Time and Deviations from Print to Rate and Accuracy 


Deviations from Print 


+ Accuracy Score 


Rate Score Fluency Score 
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Form A—Story 9 
Maximum words examiner can provide: 30 


— 


The gale's fury began to intensify as Winnie lugged the splintered rowboat onto 
the barren reef. Her younger brother had managed to stumble to shore through the churn- 
ing surf, despite the 929) on his leg and possibly a fractured wrist. His dim outline was 
at 
huddled against sheap of debris above the waterline—the dismal remnant of another ves- 
sel that had met defeat near these herous shoals. With nightfall upon them, Winnie 
re : G whe 

bent her energy toward devising a from the approaching eee If she could 
conquer her fatigue and invert the battered hull, it would protect them until the storm had 
run its course. She knew that eventually they would be missed and yee sought by a— i 

Falrer yroaxf , pawn 
patrol boat dispatched from the coast guardstation in ny vicinity. But “ needed jnwme- 

a 

10 diate treatment, and daybreak seemed an eternity away. Just then ye 


ul? 
11 ™ muffled drone emerged from the darkness. 


o on non uu F&F W N 


e beacon and 


\ 
Time (in seconds): 24 Deviations from Print: P 


Comprehension Questions 


Pa tere Correct Response 


What is the name of the lady in this story? 


What does the word bent mean in this story? Applied; the way she used her 
energy 

What one word would you use to describe the way the iadyfoets Exhausted; worried; 

during her experience? ro? determined; stressed 


Turn it upside down for shelter; 
use it as a refuge from the storm/ 
rain/wind 


Brother (Nat) needs medical atten- 
tion; afraid Nat won't last the night 


| | Comprehension Score 


Converting Time and Deviations from Print to Rate and Accuracy 


Rate/AccuracyScores | oo | ot | | 
ee es See ee ee ee ee 
Deviations from Print 10-13 


Rate Score [ 0] + Accuracy Score Ea = Fluency Score f=" 
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Form A—Story 10 
Maximum words examiner can provide: 29 


— 


The pr had contemplated the hazards of working with this lethal strain of 
me AG Imported from Africa, these bees were high-strung and payee quick 
to incite the entire colony when antagonized. Their exciabiltys A ie) em to i 
attacks that resulted in fatalities. Yet they produced extravagant quantities of honeyysome- 
times double that of their more docil ae cousins. By ening African queens 0 
with the local European drones, the entomologist planned to stimulatefoney outputyHe had 
taken precautions to prevent catastrophes by locating the ayy 19 ce in a sparsely 
populated area afd erecting grids that curtailed the bees’ rangs, But as the entomologist 


detached a grid for fa routine check of his wards, he absent-mindedly crushed a stray 


ow won on ue F&F WwW WN 


d/an/ 
10  workef;Instantaneously, the murmur from the hive was amplified. A few sentinels. 
¢ 
11. emerged, pelting against his veil in adrpefiition. Then the torrent broke. In Barr, the 


12. swarm converged on their keeper. 


77a4 


Time (in seconds): 


Deviations from Print: f5 


Comprehension Questions 


Ai eee eee ee 
/ What explains the man’s cautious behavior? The bees are dangerous; the bees 
are aggressive; the bees are lethal 


What is the experiment designed to do? » Increase honey production 
| (among European bees); stimulate 
honey output 
3) In this story, why did the insects pr, es enraged? Member of colony was killed; man 
A ve pt ee <i crushed a worker 
According to the story, aggressive insects sometimes Honey production 
doubled ‘ ) 


ae a Where were the aggressive insects imported from? 


Pica | Comprehension Score 


Converting Time and Deviations from Print to Rate and Accuracy 


[ Rate/AccuracyScores [| 0 | 1 | 2 
time | 24 | 105-124 | ot-104 
Deviations fromPrint_ | >16 | 13-16 


Rate Score | 2 | + Accuracy Score 
ee 


Fluency Score 
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Form A—Story 11 
Maximum words examiner can provide: 30 


— 


There are sundry definitions of jazz, all of them vague. Their vagueness seems — 
imperative, however, if they are to accommodate the custom of jazz »Mfropriate every- 
thing in sight. This recep ies seep from a dominant kt of jazz: improvi- 
sation. The emphasis on improvising g grails an openness to the entire legacy of diverse 
musical elements. Although formulating the content of jazz is not feasible, there is little dif- 
ficulty in pinpointing the group that spawns the music. Jazz musicians have. always fon- 
stituted a subculture of music, a cultish but scarcelforjanized body of sirumentals 
who rarely manage to eke out a livelihood from hae music. Until recently they have been 


wo on nust w NY 


~~ 
unschooled in their chosen music, except as they haypimitated recordings of other musi- 


_ 
oO 


cians. Never accepted by academics, only partially accepted by the public, jazz musicians 


ye 
11 C “Comprise a closed community in which innovation and e rimentation are more valued 
a 


12 than tradition. 
~G ' 
Time (in seconds): / 3 Deviations from Print: f 


Comprehension Questions 


What does the story state as to why jazz is difficult to define? Tends to absorb other types 

of music; composed of different 

elements; jazz appropriates 

everything in sight 

ui — 
musicians? 1 ™*PrwosIide; es music is improvised 


According to the last sentence of this story, what two elements Innovation and y) 4 
do jazz musicians value more than tradition? : experimentation 
eo ey «i in the story, what one word described a dominant feature of jazz? 
cs a 1 According to this story, what group has never accepted jazz? 


pone Y/Y 


Rate Score [7] + Accuracy Score 
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“10. hat’ <) Christmas tree 


34 wheétbarrow .° . “yfirehydrant 7 BH 


36. toilet paper “birdhouse 


‘y|. 1 smuffin pan “train 


sol Qeamailbox a <x « » =paintbrush ae Ay shopping cart. o» teddy bear=:: 


3. Wheat © * S25" Saxe” © ee Gey a © 3 cigale és * ice cream 


lls. 14,jacko” lantern, a, coathanger 
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ae *rollerskates 2 glue, perhes PL al ie 
al 


Wel5. wallet - # 4 ‘scidsors / F 10. cherties BF & %, ‘umbrella : 
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scissors * 
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0. wrench. 


“suitcase i. 3 


Containers 


‘13. carrot’ ~~ 


Saltshaker ~~ 


“15. eyeglasses 
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Underachievement and Learning Disabilities in Children Who Are Gifted 


By Steven G. Zecker, Ph.D. 
Associate Professor of Learning Disabilities Northwestern University 


Introduction: Children who are classified as gifted are, by definition, highly intelligent individuals who 
fall at the upper end of the distribution of mental ability. Yet giftedness is not a guarantee of academic 
success. Consider that The National Commission on Excellence in Education (1983) reported that 
one half of gifted students do not achieve academically at a level that is commensurate with their 
ability. Surprisingly, between ten and twenty percent of high school dropouts test within the gifted 
range (Lajoie and Shore, 1981; Whitmore, 1980). Perhaps the most startling statistic in this regard is 
that 40 percent of those who graduate within the top 5% of their high schoo! classes do not complete 
college. A number of famous historical figures who were clearly very intelligent (and who probably 
who have qualified as gifted) struggled considerably in school; these individuals fater became highly 
successful in fields ranging from politics (Woodrow Wilson and Nelson Rockefeller) to science (Albert 
Einstein and Thomas Edison) to the arts (Auguste Rodin and Cher). There are many possible reasons 
for this lack of academic success among some of the gifted population. Environmental factors (both 
within the schoo} and at home), emotional and affective issues, motivational difficulties, and other 
factors all can contribute to a lack of academic success in students whom would, by virtue of their 
high level of mental ability, be expected to be high achievers. Another important factor that can result 
in underachievement academically, and the one that | will be discussing In this article, is the presence 
of learning disabilities. It comes as a surprise to many people to hear that learning disabilities are as 
prevalent in the gifted population as in the general population, yet there is nothing in the definition of 
learning disabilities (or in their diagnosls) to preclude the gifted from this category. Rather, this 
misconception that gifted children cannot have learning disabilities is, | believe, rooted in the 
erroneous belief that learning disabilities are in some way restricted to those children who are Jess 
bright than average. In fact (as | will expand upon later), children with learning disabilities are by 
definition of at least average mental ability, Their problem is one of lowered achievement, not lowered 
ability. In this article | will discuss various definitions of learning disabilities, the diagnostic process, 
varlous manifestations of learning disabilities across the school-age range, and appropriate 
interventions for children with learning disabilities. | will also briefly discuss Attention-Deficit 
Hyperactivity Disorder (ADHD) which, while not a learning disability, often co-occurs with learning 
disabilities and also frequently manifests itself in ways that are quite similar to learning disabilities. 
While some of what | will say is characteristic of all children with learning disabilities, | will also attempt 
to highlight some issues that are particularly relevant to children within the gifted population wha have 
learning disabilities. 


The Definition of Learning Disabilities: The term learning disabilities was first coined in 1963 by 
Samuel Kirk, but many other terms that were used prior to this time to describe children with learning 
problems that are now termed learning disabilities. Formulating a single definition of learning 
disabilities that is acceptable to all professionals in the field has proven difficult. As a result, several 
definitions are commonly utilized; these differ to some degree but generally have the same essential 
characteristics. The most commonly used definition first appeared in Public Law 94-142, the 
Education for All Handicapped Children Act (Federal Register, 1977). It was also a part of Public Law 
101-476, the 1990 Individuals with Disabilities Education Act (IDEA) and is also a component of the 
4997 Amendments to IDEA, Public Law 105-17. It reads as follows: The term "specific learning 
disability" means those children who have a disorder in one or more of the basic psychological 
process involved in understanding or using language, spoken or written, which disorder may manifest 
itself in imperfect ability to listen, think, speak, read, write, spell or perform mathematical 
computations. The term includes such conditions as perceptual handicaps, brain injury, minimal brain 
dysfunction, dyslexia and developmental aphasia. The term does not include a learning problem 
which is primarily the result of visual, hearing, or motor handicaps, of mental retardation, of emotional 
disturbance, or environmental, cultural, or economic disadvantage (PL 105-17: Federal Register, 
4997). This definition of learning disabilities (and associated features of the Federal law that contains 
it) is important for several reasons, First, it was designed to provide an operational definition of 
learning disabilities that can be used by professionals to diagnose leaming disabilities in a consistent, 
reliable manner. Second, other aspects of the law provided legal safeguards to assure that children 
with learning disabilities were provided with appropriate accommodations to remediate their 
disabilities. Third, it provided a system of checks and balances under which parents of children with 
learning disabilities could appeal any decisions made about the services that their children would (or 
would not) receive, | will not go into a detailed discussion of all aspects of Federal Law as it relates to 
children with leaming disabilities, but | do want to elaborate upon the basic components of fhe 
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definition provided above, There are multiple dimensions to the definition, each of which must be 
considered in determining whether a child should be diagnosed with learning disabilities. The 
following major concepts are essential parts of IDEA 1997: --The child must have a disorder in one or 
more of the basic psychological processes. These processes refer to cognitive abilities, among them 
memory (auditory and visual), perception (auditory and visual), intersensory integration (for example 
visual-auditory intersensory integration, the ability to associate a letter or letters with its appropriate 
sound(s)), attention, and motor skills, among many others. --The child must have difficulty in learning, 
manifesting Itself in oral language (receptive or expressive), reading, writing, and/or mathematics. 
Thatis, their achievement is less than would be expected given their ability. -The learning problem is 
rot attributable to being primarily due to other causes such as visual or auditory impairment, severe 
motor handicaps, low mental ability, emotional disturbance, or disadvantage due to economic 
situation, environment, or culture, In other words, there is no other logical explanation for the child's 
learning difficulties. --A significant discrepancy exists between the child's potential for learning (ability) 
and his or her actual achievement. That ls, underachievement is evident. Be aware that different 
states and individual schoo! districts differ in the size of the discrepancy that is needed for 
“significance”, Also there are different methods for calculating a discrepancy that go beyond the scope 
of this article. Note that this definition excludes from the diagnosis of learning disabled many children 
who are not achieving at a level that is commensurate with their ability; those who possess low levels 
of mental ability and who would therefore not be expected to achieve at age- or grade-appropriate 
levels; those who have other problems that are adversely impacting learning (e.g., Vision Impairment, 
depression or anxiety, cerebral palsy, and those who have not had an adequate opportunity to learn, 
among others); and those whose discrepancy between abillty and achievement is not large enough to 
be considered significant in the clinical sense, Also, there must be some explanation as to why the 
child is underachieving; this is obtained by establishing a connection between the area of 
underachievement (e.g., malhemalics) and a psychological process known to underlie mathemaiical 
competency (e.g., auditory memory}, This definition, or one quite similar to if, is used by the vast 
majority of school systems in the United States to qualify children for learning disability services. 
Consider this example of the implications of the diagnosis for gifted children. A boy, Lucas, with an 
intelligence quotient (IQ) of 140 (at the 99th percentile for his age) would be expected to achieve at a 
level that is commensurate with that ability (i.e., that is, at or near the 99th percentile), Let's say that 
Lucas is not achieving at this level in an area (reading). For the sake of this example, assume that 
Lucas’ achievement on several reading decoding (word recognition) measures places him in the 
middle of the average range (i.e., a standard score of 100, corresponding to the 50th percentile). 
Despite the fact that Lucas is decoding at a grade appropriate level, by virtually any definition of a 
learning disability he is underachieving due to the significant mismatch between his ability and his 
achievement in reading, This points out an essential (and to many people, very confusing) feature of 
learning disabilities: among bright children, achievement at a level that is below grade level is not 
required for a diagnosis of Jearning disabilities to apply, |n fact, if we were to change Lucas' decoding 
standard score to 110 (corresponding to the 75th percentile), he would still qualify for the diagnosis 
even though his decoding skills are above those of 75 per cent of his same-grade peers. This type of 
scenario occurs very often with gifted underachievers, and confusion about it almost cerlainly results 
in them often not receiving the diagnosis and associated appropriate services to which they are legally 
entitied. Thus, it is often the case that parents need to agaressively pursue testing for the gifted child, 
since teachers and school administrators frequently may believe that there is no need for an 
evaluation to be conducted (because the child is performing at grade level). In extreme cases, it may 
be necessary to seek the assistance of a special education advocate or attorney in order to convince 
a school district of the need for beginning the diagnostic process. Because evidence indicates that 
early intervention results In the best long-term prognosis, it is |mportant to attempt to determine 
whether services are warranted when ihe child is as young as possible, 


The Evaluation Process: Once a child is determined ta qualify for testing, the evaluation process can 
begin, Itis often a time consuming and labor intensive process. If the evaluation is being conducted 
by the child's school, often the first step in the process is a screening--the administration of a battery 
of tests that determine wheather there appears to be a need for a more complete diagnostic evaluation 
fo be conducted, Typically a screening requires no more than three to four hours of total testing time, 
and provides an estimate of the child's ability along with measures of the child's achievement in the 
relevant areas. If the decision to continue with a complete diagnostic evaluation is made, and 
additional five or more hours of tasting will generally be condusted. These tests typically will provide a 
more precise measure of the child's ability, more achievement measures, and a much more detailed 
look at the processes underlying learning. Observations of the child's behavior during testing, an 
examination of his or her use of strategies in problem solving situations, and the child’s attentional 
capacity are also important components of the diagnostic process, Furthermore, one or both parents 
will typically be interviewed to provide a detailed birth, medical, developmental, social, and academic 
history of the child. An interview with the child's classroom teacher and observation of the child in the 
classroom environment may also be included in the assessment process, The evaluation process can 
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often take weeks or even months to complete when conducted within the school setting. Frequently a 
child will be tested only for brief periods at a time (e.g., a class period), meaning that a large number 
of testing sessions are needed to complete the process, Despite the fact that Federal law guarantees 
each child the right to a timely evaluation to determine whether there is a need for services, it is often 
the case (especially with gifted children, since their difficulties may be masked by their brightness) 
that school personnel are reluctant to initiate the process. In this event, parents may need to step in 
and advocate as strongly as they can for an evaluation. A reminder to a school psychologist that 
Federal law is on the child's side in these matters may be necessary in order to get the assessment 
process started. Still, it may be the case that the district does not agree to conduct an evaluation; in 
this case, a parent's only remaining option may be to seek a private evaluation (at the parent's 
expense). Private evaluations are essentially the same as those conducted within the school setting, 
except that they can usually be completed in a more timely manner due to fewer scheduling issues. A 
number of different types of professionals conduct learning disabilities evaluations, including learning 
disabilities specialists, school psychologists, and clinical psychologists. These Individuals may work in 
private practice, or in a university or hospital clinic setting. Be advised that because of the time- 
intensive nature, private evaluations are expensive; in the Chicago area, for example, the cost ranges 
from about $1000 to well over $2000. Insurance may pay for all or part of the cost of an evaluation; it 
is best to check with the company before beginning the process because different insurers have 
varying requirements for co-payment. 


Types of Learning Disabilities: Learning disabilities affect anywhere from four to seven percent of 
school-age children (in 1995-1996, 5.5% of a school children in the United States received learning 
disabilities services (U.S. Department of Education, 1998)) and can manifest themselves in many 
different ways. Moreover, the ways in which a learning disability affects a child often change as the 
child progresses through school. This is in part due to the maturing child changing in the ways they 
process information and in part due to the changing demands of the school curriculum. The most 
common type of learning disability results in underachievement in reading (typically decoding), which 
also frequently results in written language difficulties (especially in spelling). Other children experience 
significant underachievement only in areas requiring mathematical calculation. Still others experience 
a combination of reading, writing, and mathematics difficulties. For some children, difficulties in oral 
language (receptive and or expressive) underlie their learning disability, while some children have 
intact oral language skills. A relatively new category of learning disability, nonverbal learning 
disabilities, is being increasingly diagnosed. Children with nonverbal learning disabilities 
experience difficulties in areas such as motor skills, visual-spatial orientation, social 
relationships, organization, and aspects of mathematics, while they are often quite strong in 
areas requiring verbal abilities. Gifted children with learning disabilities often experience difficulties 
that are qualitatively different than those experienced by their non-gifted learning disabled peers. By 
virtue of their high level of mental ability, they are often able to perform surprisingly well on tasks that 
allow them to utilize this strength. For example, a gifted child who is experiencing significant 
difficulties in decoding while reading may actually be capable of comprehending what is read 
deceptively well, since he or she is able to utilize strong conceptualization and reasoning skills and a 
rich fund of general knowledge to make sense out of the material. Unless this child is asked to read 
aloud, it might not even be apparent that there is a problem in the area of decoding. As another 
example, a gifted child with significant difficulties in arithmetic computation might possess good 
underlying mathematical concepts (e.g., a solid understanding of place value) and might also be able 
to apply this conceptual understanding to a variety of "everyday" mathematical activities such as time 
and money concepts, reading charts, tables and figures, and utilizing good estimation skills. Given 
that there is a large emphasis on computational skills (especially in the early grades), these areas of 
strength may go largely unrecognized. Often a learning disability is not “pure”, in the sense that it can 
be neatly categorized as belonging to a particular category or subtype. Rather, frequently the 
manifestations of a child's learning disability include those typically seen in two or more subtypes. For 
example, many children experience underachievement in reading, written language, and 
mathematics. Furthermore, in a number of cases, children with learning disabilities also meet the 
criteria for additional, co-morbid, conditions, For example, affective difficulties (e.g., depression), 
anxiety, and attention-deficit hyperactivity disorder, among others, are commonly diagnosed in 
children with learning disabilities, 


What Are Appropriate Services, and What Can Parents Do to Assure that Their Children 

Receive Them: There are many potential services that can be provided for children with learning 

disabilities. For most children with a diagnosis of learning disabilities, in-school services are provided 

one or more times per week. These services may be offered in a one-on-one manner in the child's 

classroom or in a resource room, or they may be administered in a small group setting. Typically in a 

small group setting the children are matched as closely as possible in terms of grade level and the 

nature of the disability. In more serious cases, the child may be placed in a self-contained classroom 

with other children who are all experiencing some type of leaming or behavior problem. These self- 
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contained special education classrooms are generally becoming less common as school districts 
increasingly attempt to provide services in the regular classroom (a process known as ‘inclusion’ or 
‘mainstreaming'). Some children also receive remedial services from trained learning disabilities 
professionals during after-school hours. In some instances, these after-school services are provided 
in lieu of interventions within the school setting. Some parents (and children) prefer the after-school 
remediation, feeling that It may reduce the possible stigma that can accompany leaving the child's 
regular classroom for special services. (My own observations suggest that this fear is often 
unwarranted, and that most children experience minimal trauma as a result of leaving the classroom, 
Keep in mind that most classrooms have at least a few children who require special education 
services of some type). There are also activities that are remedial in nature that can be provided 
within the home environment. Among this type of treatment are a variety of computer software 
programs that aim to strengthen deficient processes underlying leaming and thus enhance academic 
achievement. A variety of other materials are also available, although generally | advise against a 
parent trying to serve as a primary provider of an intervention. Successful professionals in the field 
have typically have had substantial post-graduate training, and it is unrealistic for a parent to expect to 
be able to provide the same quality of treatment that a professional can. Additionally, | have witnessed 
too many instances where the parent-child relationship was seriously eroded because of stressors 
introduced as a result of one ar both parents trying to play the role of remediator as well as mother or 
father. Be advised that LD services are generally required for an extended period of time. It is 
generally unrealistic to expect significant improvement in achievement to occur as a result of a few 
weeks or months of intervention, no matter how appropriate and intensive this intervention might be. 
Although high intelligence generally is associated with a better prognosis for children with learning 
disabilities, the remedial process is still a time-consuming process. Typically diagnostic re-evaluations 
are conducted every two to three years to assess the change that has occurred and possibly identify 
new areas of remedial emphasis for the future. Communication is an important aspect of the remedial 
process, Those individuals who are working with the child (i.e., the classroom teacher, LD specialist 
within the school, private practitioner, and so on) should be in communication with each other on a 
regular basis to guarantee that the services being provided are appropriate and not overlapping to a 
significant degree. Parents should be assertive in stating their expectations regarding services. Keep 
in mind, special education services are costly and school districts are typically not eager to provide 
such services. Those parents who attend school staffings, maintain regular contact with school 
personnel, and indicate that they will be seeking the services to which they are entitled by law typically 
are more successful in receiving the appropriate interventions for their children. As | mentioned 
previously, it behooves parents to be aware of the rights that are guaranteed them under Federal law. 
In meeting with parents during conferences, | always stress the role of parental education. By that | 
mean that parents should take it upon themselves to learn as much as they can about the disabilities 
that their child possesses. While it is not realistic to become an expert in the field, there are many 
books, videotapes, and other materials available that are oriented towards increasing parentst 
understanding of learning disabilities and what can be done to appropriately service children with 
learning disabilities. Today, most national bookslore chains have entire sections devoted to special 
education in general and learning disabilities in particular, Many of these materials are oriented 
towards laypersons who lack professional training in the field. Additionally, professional organizations 
such as the Learning Disabilities Association of America (LDA) and the |nternational Dyslexia Society 
(IDA) offer publications and hold national and regional meetings, with much of the content aimed at 
the parents of children with learning disabilities. There is also an organization, Parents of Gifted and 
Talented Learning-Disabled Children (301-986-1422), that is specifically oriented to provide 
information to parents of children who are "doubly exceptional". The Internet also can be a valuable 
source of information for many parents, although my personal experience has been that there is also 
considerable misinformation disseminated via the various forums that the Internet provides. In other 
words, let the consumer beware when "surfing the web". 


Attention Deficit Hyperactivity Disorder: Approximately one-quarter to one-third of all children with 
learning disabilities also qualify for the diagnosis of attention deficit hyperactivity disorder (ADHD). 
Additionally, ADHD manifests itself in ways that are often difficult to distinguish from learning 
disabilities. As a result, most evaluations for learning disabilities will also include at least a 
consideration that ADHD is a viable diagnosis as well. ADHD manifests itself in several ways; the 
behaviors most commonly associated with ADHD include inattention, hyperactivity, and impulsivity. 
Under the current conceptualization of the disorder, some children display primarily hyperactive and 
impulsive symptoms, while others show mostly difficulties in focusing and maintaining attention. Still 
others with ADHD display a combination of hyperactive/impulsive and inattentive behaviors. ADHD 
does not in and of itself result in academic underachievement. However, like a learning disability, 
ADHD often results In children performing at a level that is below that at which they are capable, One 
of the hallmarks of the disorder is inconsistency in performance; that is, a child with ADHD may be 
able to perform at a high level on a particular task on one day, yet show a much poorer level of 
performance on an essentially identical task shortly thereafter. As a result of this inconsistent 
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performance, many children with ADHD are erroneously labeled as unmotivated, lazy or uncaring. 
Like children with learning disabilities, many children with ADHD possess a number of strengths; as 
with children with learning disabilities, these strengths often go unrecognized and/or 
underappreciated. Moreover, many of the characteristics of children with ADHD are compatible with 
giftedness: these children are often energetic, creative, and excel at tasks requiring divergent thinking. 
In fact, there have been suggestions that the high energy level and high intensity characteristic of 
gifted children may at times result in them be inappropriately diagnosed with ADHD, while their 
giftedness remains unrecognized. Furthermore, the ways in which ADHD manifests itself change as a 
child grows older. Typically, overactive and impulsive behaviors decrease in frequency with age, while 
organizational and time management problems and difficulties related to social interactions (especially 
with peers) become more prominent. Unlike with learning disabilities, a medical intervention for ADHD 
is effective in many cases. The most commonly used treatment, stimulant medication, is effective in 
reducing symptoms in a large majority of children who take it. Increasingly, other pharmacological 
treatments, including tricyclic antidepressants and antihypertensives, are being prescribed to children 
who either do nor respond to psychostimulants or who have adverse side effects (most commonly 
insomnia and decreased appetite) to them. There are also a variety of psychologically based 
treatments for ADHD as well. Substantial evidence exists to support the idea that the combination of a 
pharmacological and a psychological intervention provides greater symptom reduction than either 
type of treatment alone. Among common psychologically oriented treatments are behavior 
modification and metacognitive training. Behavior modification requires the establishment of a reward 
system (a ‘token economy’) to reinforce desired behaviors (which could range from ‘getting homework 
done in a timely manner' to 'not interrupting conversations’ to ‘getting ready for school in the morning 
without reminders or assistance’). A well planned token economy is often necessary because children 
with ADHD have been found to be !ess sensitive than their non-ADHD peers to the typical 
reinforcement contingencies that are a part of everyday living. Rather, children with ADHD require 
reinforcement that is more powerful, more frequent, and more linked in time to the desired behavior 
than do their non-ADHD peers. While many parents feel that establishing a token economy in the 
home (or school) must be a fairly simple manner, my experience has shown quite clearly that they 
benefit greatly from the guidance of a trained professional (e.g., a psychologist or social worker) in 
establishing, adjusting, and maintaining such a plan. Metacognitive training is an intervention that 
focuses on getting the child to think about and analyze his or her behavior, with the goal of becoming 
capable of recognizing problematic situations and dealing with them in an appropriate manner. 
Metacognitive training is particularly well suited to children who are gifted, since success rales are 
best with those who are highly intelligent and possess good verbal skills. Again, there are 
professionals who specialize exclusively in this type of intervention. 


Summary: As | have described, children who are gifted are as likely to have learning disabilities or 
attention-deficit hyperactivity disorder as any other children. Due to some of the characteristics of 
gifted children (most notably their high levels of intelligence), however, gifted children often are not 
identified as LD or ADHD as accurately or as early in their lives as their non-gifted peers. Early 
diagnosis and intervention is important in reducing the difficulties that gifted children with co-occurring 
learning disabilities and/or attention-deficit hyperactivity disorder experience in their academic, 
emotional, and social lives. Parents of children who are gifted need to be aware of the criteria for 
inclusion for LD or ADHD and may often be required to strongly advocate for their children so that 
they may receive the appropriate special education services to which they are entitled under Federal 
law.e for references 


1 1999-2000 Center for Talent Development (847) 491-3782 
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RIN 1190-AA59 


Amendment of Americans With 
Disabilities Act Title Il and Title III 
Regulations To Implement ADA 
Amendments Act of 2008 


AGENCY: Civil Rights Division, 
Department of Justice. 
ACTION: Final rule. 


SUMMARY: The Department of Justice 
(Department) is issuing this final rule to 
amend its Americans with Disabilities 
Act (ADA) regulations in order to 
incorporate the statutory changes to the 
ADA set forth in the ADA Amendments 
Act of 2008 {ADA Amendments Act or 
the Act), which took effect on January 
1, 2009. In response to earlier Supreme 
Court decisions that significantly 
narrowed the application of the 
definition of “disability” under the 
ADA, Congress enacted the ADA 
Amendments Act to restore the 
understanding that the definition of 
“disability” shall be broadly construed 
and applied without extensive analysis. 
Congress intended that the primary 
object of attention in cases brought 
under the ADA should be whether 
covered entities have complied with 
their statutory obligations not to 
discriminate based on disability. In this 
final rule, the Department is adding new 
sections to its title II and title IIT ADA 
regulations to set forth the proper 
meaning and interpretation of the 
definition of “disability” and to make 
related changes required by the ADA 
Amendments Act in other sections of 
the regulations. 
DATES: This rule will take effect October 
11, 2016. 
FOR FURTHER INFORMATION CONTACT: 
Rebecca Bond, Section Chief, Disability 
Rights Section, Civil Rights Division, 
U.S. Department of Justice, at (202) 307— 
0663 (voice or TTY); this is not a toll- 
free number. Information may also be 
obtained from the Department’s toll-free 
ADA Information Line at (800) 514— 
0301 (voice) or (800) 514-0383 (TTY). 
You may obtain copies of this final 
rule in an alternative format by calling 
the ADA Information Line at (800) 514— 
0301 (voice) and (800) 514-0383 (TTY). 
This final rule is also available on the 
ADA Home Page at www.ada.gov. 
SUPPLEMENTARY INFORMATION: The 
meaning and interpretation of the 


definitions of “disability” in the title IJ 
and title III regulations are identical, 
and the preamble will discuss the 
revisions to both regulations 
concurrently. Because the ADA 
Amendments Act’s revisions to the ADA 
have been codified into the U.S. Code, 
the final rule references the revised U.S. 
Code provisions except in those cases 
where the reference is to the Findings 
and Purposes of the ADA Amendments 
Act, in which case the citation is to 
section 2 of Public Law 110-325, 
Seggeber 25, 2008.1 

his final rule was submitted to the 
Office of Management and Budget’s 
(OMB) Office of Information and 
Regulatory Affairs for review prior to 
publication in the Federal Register. 


I. Executive Summary 


Purpose 


This rule is necessary in order to 
incorporate the ADA Amendments Act’s 
changes to titles II (nondiscrimination 
in State and local government services) 
and IIT (nondiscrimination by public 
accommodations and commercial 
facilities) of the ADA into the 
Department’s ADA regulations and to 
provide additional guidance on how to 
apply those changes, 


Legal Authority 


The ADA Amendments Act was 
signed into law by President George W. 
Bush on September 25, 2008, witha 
statutory effective date of January 1, 
2009. Public Law 110-325, sec. 8, 122 
Stat. 3553, 3559 (2008). The Act 
authorizes the Attorney General to issue 
regulations under title II and title III of 
the ADA to implement sections 3 and 4 
of the Act, including the rules of 
construction set forth in section 3. 42 
U.S.C. 12205a. 


Summary of Key Provisions of the Act 
and Rule 


The ADA Amendments Act made 
important changes to the meaning and 
interpretation of the term “disability” in 
the ADA in order to effectuate 
Congress’s intent to restore the broad 
scope of the ADA by making it easier for 
an individual to establish that he or she 
has a disability. See Public Law 110- 
325, sec. 2(a)(3)-(7). The Department is 
making several major revisions to the 
meaning and interpretation of the term 
“disability”? contained in the title II and 
title III ADA regulations in order to 
implement the ADA Amendments Act. 
These regulatory revisions are based on 


1 The Findings and Purposes of the ADA 
Amendments Act are also referenced in the 
codification of the ADA as a note to 42 U.S.C. 
12101. 
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specific provisions in the ADA 

Amendments Act or on specific 

language in the legislative history. The 

revised language clarifies that the term 

“disability” shall be interpreted broadly 

and explains that the primary object of 

attention in cases brought under the 

ADA should be whether covered entities 

have complied with their obligations 

not to discriminate based on disability 
and that the question of whether an 
individual’s impairment is a disability 
under the ADA should not demand 
extensive analysis. The revised 
regulations expand the definition of 

“major life activities” by providing a 

non-exhaustive list of major life 

activities that specifically includes the 
operation of major bodily functions. The 
revisions also add rules of construction 
to be applied when determining 
whether an impairment substantially 
limits a major life activity. These rules 
of construction state the following: 

—That the term “‘substantially limits”’ 
shall be construed broadly in favor of 
expansive coverage, to the maximum 
extent permitted by the terms of the 
ADA; 

—that an impairment is a disability if it 
substantially limits the ability of an 
individual to perform a major life 
activity as compared to most people 
in the general population; 

—that the primary issue in a case 
brought under the ADA should be 
whether an entity covered under the 
ADA has complied with its 
obligations and whether 
discrimination has occurred, not the 
extent to which the individual’s 
impairment substantially limits a 
major life activity; 

—that in making the individualized 
assessment required by the ADA, the 
term ‘‘substantially limits” shall be 
interpreted and applied to require a 
degree of functional limitation that is 
lower than the standard for 
“substantially limits” applied prior to 
the ADA Amendments Act; 

—that the comparison of an individual’s 
performance of a major life activity to 
the performance of the same major life 
activity by most people in the general 
population usually will not require 
scientific, medical, or statistical 
evidence; 

—that the ameliorative effects of 
mitigating measures other than 
“ordinary eyeglasses or contact 
lenses”’ shall not be considered in 
assessing whether an individual has a 
“disability”; 

—that an impairment that is episodic or 
in remission is a disability if it would 
substantially limit a major life activity 
when active; and 


PYAL 


Case: 20-1058 


Federal Register/Vol. 81, No. 155/Thursday, August 11, 2016/Rules and Regulations 


Document: 26 


Page: 170 


Date Filed: 03/23/2020 


53205 


OEE 


—that an impairment that substantially 
limits one major life activity need not 
substantially limit other major life 
activities in order to be considered a 
substantially limiting impairment. 
The final rule also states that an 
individual meets the requirement of 
“being regarded as having such an 
impairment” if the individual 
establishes that he or she has been 
subjected to a prohibited action 
because of an actual or perceived 
physical or mental impairment 
whether or not the impairment limits 
or is perceived to limit a major life 
activity. ILalso provides that 
individuals covered only under the 
“regarded as” prong are not entitled 
to reasonable modifications. 

The ADA Amendments Act’s 
revisions to the ADA apply to title I 
(employment), title II (State and local 
governments), and tille II (public 
accommodations) of the ADA. 
Accordingly, consistent with Executive 
Order 13563’s instruction to agencias to 
coordinate rules across agencies and 
harmonize regulatory requirements, the 
Department has adopted, where 
pa regulatory language that is 
identical to the revisions to the Equal 
Employment Opportunity Commission's 
(EEOC) title I regulations implementing 
the ADA Amendments Act. See 76 FR 
16978 (Mar. 25, 2011). This will 
promote consistency in the application 
of the ADA and avoid confusion among 
entities subject to both titles I and II, as 
well as those subject to both titles I and 
TIL. 


Changes Made From the Proposed Rule 


The final rule retains nearly all of the 
proposed regulatory text, although some 
sections were reorganized and 
renumbered. The section-by-section 
analysis in appendix C to part 35 and 
appendix E to part 36 responds to 
comments and provides additional 
interpretive guidance on particular 
provisions. The revisions to the 
regulatory text, which include 
substantive changes in response to 
comments, include the following: 

e Added Attention-Deficit/ 
Hyperactivity Disorder (ADHD) as an 
example of a physical or mental 
impairment in §§ 35.108(b)(2) and 
36.105(b)(2). 

e Added “writing” as an example of 
a major life activity in §§ 35,108(c) and 
36.105(c). 

e Revised the discussion of the 
“regarded as prong” in §§ 35,108(f) and 
36.105(f) to clarify that the burden is on 
a covered entity to establish that, 
objectively, an impairment is “transitory 
and minor” and therefore not covered 
by the ADA. 


e Modified the rules of construction 
to make them more consistent with the 
statute and to provide more clarity, 
including §§ 35.108(a)(2) and 
36,105(a)(2), 35.108(c¢)(2) and 
36.105(c)(2), and 35.108(d)(1) and 
36.105(d)(1). 

e Revised or added several provisions 
to more closely conform to the EEOC 
regulation. 


IL. Summary of Regulatory Assessment 


As noted above, Congress enacted the 
ADA Amendments Act in 2008 to 
ensure that persons with disabilities 
who were denied coverage previously 
under the ADA would again be able to 
rely on the protections of the ADA, As 
a result, the Department believes that 
the enactment of the law benefits 
millions of Americans, and that the 
benefits to many of these individuals are 
non-quantifiable, but nonetheless 
significant. This rule incorporates into 
the Department's titles Il and IT 
regulations the changes made by the 
ADA Amendments Act. In accordance 
with OMB Circular A—4, the Department 
estimates the costs and benefits of this 
proposed rule using a pre-ADA 
Amendments Act baseline. Thus, the 
effects that are estimated in this analysis 
are due to statutory mandates thal are 
nol under the Department's discretion. 
The Department Fas determined that the 
costs of this rule do not reach $100 
million in any single year, and thus it 
is not an economically significant rule. 

In the Initial Regulatory Assessment 
(Initial RA), the analysis focused on 
estimating costs for processing and 
providing reasonable modifications and 
testing accommodations * to individuals 
with learning disabilities and ADHD ® 


2 For ease of reference for purposes of the 
discussion of costs in the Regulatory Assessment, 
the Department will use the term 
“accommodations” to reference the provision of 
extra time, whether it is requested as @ reasonable 
modification pursuant to 28 CFR 35.130(b)(7) and 
28 CFR 36.302, or asa testing accommodation 
(modifications, accommodations, or auxiliary aids 
and services) provided pursuant to 42 U.S.C, 12189 
and 26 CFR 36,309. The Department wishes to 
preserve the legal distinction between these twa 
terms in its guidance on the requirements of the 
ADA pele. sr Act so it will nse both terms 
where appropriate in the Section by Section 
Analysis and Guidance. 

3 The Departinent is using the term ADHD in the 
same manner as it is currently used in the 
Diagnostic and Statistical Manual of Mental 
Disorders: Fifth Edition (DSM-S), to refer to three 
different presentations of symptoms: predominantly 
inattentive (which was previously known as 
“attention deficit disorder); predominantly 
hyperactive or impulsive; or a combined 
presentation of inattentbon and hyperactivity 
impulsivity. The DSM-5 is the most recent edition 
of a widely-used manual designed to assist 
clinicians and researchers in assessing mental 
disorders. See Diagnostic and Statistical Manual of 
Mental Disorders: Fifth Edition DSM-5, American 
Psychiatric Association, at 59-66 (2013). 
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for extra time on exams as a direct result 
of the ADA Amendments Act. Although 
the Department's analysis focused only 
on these specific costs, the Department 
recognized that the ADA Amendments 
Act extends caverage to people with the 
full range of disabilities, and the 
accommodation of those individuals 
might entail some economic costs. After 
review of the comments, and based on 
the Department’s own research, the 
Department has determined, however, 
that the above-referenced exam costs 
represent the only category of 
measurable compliance costs that the 
ADA Amendments Act will impose and 
the Department was able to assess. 
While other ADA Amendments Act 
compliance costs might also ensue, the 
Department has not been able to 
specifically identify and measure these 
potential costs. The Department 
believes, however, that any other 
potential costs directly resulting from 
the ADA Amendments Act will likely be 
minimal and have little impact on the 
overall results of this analysis. 

The data used to support the 
estimates in this Final Regulatory 
Assessment (Final RA) focus on (1) the 
increase in the number of postsecondary 
students or national examination test 
takers requesting and receiving 
accommodations—specifically, requests 
for extra time on exams—as a result of 
the changes made to the ADA by the 
ADA Amendments Act; and (2) the 
actual cost of these additional 
accommodations, which involves costs 
of providing staff with the training on 
the changes made to the ADA by the 
ADA Amendments Act, administrative 
costs to process the additional 
accommodation requests made as a 
direct result of the ADA Amendments 
Act, and the costs of additional proctor 
time needed for these additional 
accommodation requests. For both 
postsecondary institutions and national 
testing entities, costs are broken down 
into three components: 

e One-time cost of training staff on 
relevant impact of ADA Amendments 
Ach; 

e Annual cost of processing 
additional accommodation requests for 
extra exam time made as a direct result 
of the ADA Amendments Act; and 

e Annual cost of proctoring 
additional time on exams as a direct 
result of the ADA. Amendments Act. 

Based on the Department’s 
calculations, total costs to society for 
implementing the revisions to the ADA 
Amendments Act range from $31.4 
million to $47.1 million in the first year 
The first year of costs will be higher 
than all subsequent years because the 
first year includes the one-time costs of 
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training. Note that even the high end of 
this first-year cost range is well within 


the $100 million mark that signifies an 
“economically significant” regulation. 


The breakdown of total costs by entity 
is provided in the table below. 


TOTAL COSTS FIRST YEAR (2016), PRIMARY ANALYSIS 


Extra Exam Time 


Cost category 


Postsecondary Institutions: ANNUAL Total Costs of Processing Additional Requests and 

Proctoring Extra Exam Time ween 
Postsecondary Institutions: ONE-TIME Cost for Additional Training at Institutions 
National Exams: ANNUAL Total Costs of Processing Additional Requests and Proctoring 


National Exams: ONE-TIME Cost for Additional Training at Institutions 


Low value Med value 


High value 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


Taking these costs over the next 10 
years and discounting to present value 


terms at a rate of 7 percent, the total 
costs of implementing this final rule are 


approximately $214.2 million over 10 
years, as shown in the table below. 


TOTAL COSTS OVER 10 YEARS, PRIMARY ANALYSIS 


Total discounted value 


($ millions) 


Annualized 
estimate 
($ millions) 


Year dollar 


Period 
covered 


Discount rate 
(percent) 


2016-2025 
2016-2025 


III. Background 


The ADA Amendments Act was 
signed into law by President George W. 
Bush on September 25, 2008, with a 
statutory effective date of January 1, 
2009. Public Law 110-325, sec. 8. As 
with other civil rights laws, individuals 
seeking protection in court under the 
anti-discrimination provisions of the 
ADA generally must allege and prove 
that they are members of the “protected 
class.” Under the ADA, this typically 
means they have to show that they meet 
the statutory definition of being an 
“individual with a disability.” See 154 
Cong. Rec. $8840—44 (daily ed. Sept. 16, 
2008) (Statement of the Managers); see 
also H.R. Rep. No. 110-730, pt. 2, at 6 
(2008) (House Committee on the 
Judiciary). Congress did not intend, 
however, for the threshold question of 
disability to be used as a means of 
excluding individuals from coverage. 


H.R. Rep, No. 110-730, pt. 2, at 5 
In the original ADA, Congress defined 
“disability” as (1) a physical or mental 
impairment that substantially limits one 
or more major life activities of an 
individual; (2) a record of such an 
impairment; or (3) being regarded as 
having such an impairment. 42 U.S.C. 
12202(1). Congress patterned this three- 
part definition of ‘‘disability’—the 
“actual,” “record of,” and ‘regarded as’ 
prongs—after the definition of 
“handicap” found in the Rehabilitation 
Act of 1973. See H.R. Rep. No. 110-730, 
pt. 2, at 6 (2008). By doing so, Congress 
intended that the relevant case law 


2 


(2008). 


developed under the Rehabilitation Act 
would be generally applicable to the 
term “‘disability” as used in the ADA. 
H.R. Rep. No. 101-485, pt. 3, at 27 
(1990); see also S. Rep. No. 101-116, at 
21 (1989); H.R. Rep. No. 101-485, pt. 2, 
at 50 (1990). Congress expected that the 
definition of “disability” and related 
terms, such as “substantially limits”’ 
and “major life activity,” would be 
interpreted under the ADA ; 
“consistently with how courts had 
applied the definition of a handicapped 
individual under the Rehabilitation 
Act” —i.e., expansively and in favor of 
broad coverage. Public Law 110-325, 
sec. 2(a)(1)-(8) and (b)(1)-(6); see also 
154 Cong. Rec. 58840 (daily ed. Sept. 
16, 2008) (Statement of the Managers) 
(‘When Congress passed the ADA in 
1990, it adopted the functional 
definition of disability from. . . 
Section 504 of the Rehabilitation Act of 
1973, in part, because after 17 years of 
development through case law the 
requirements of the definition were well 
understood. Within this framework, 
with its generous and inclusive 
definition of disability, courts treated 
the determination of disability as a 
threshold issue but focused primarily on 
whether unlawful discrimination had 
occurred.”); H.R. Rep. No. 110-730, pt. 
2, at 6 & n.6 (2008) (noting that courts 
had interpreted the Rehabilitation Act 
definition “broadly to include persons 
with a wide range of physical and 
mental impairments”). 
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That expectation was not fulfilled. 
Public Law 110-325, sec. 2(a)(3). The 
holdings of several Supreme Court cases 
sharply narrowed the broad scope of 
protection Congress originally intended 
under the ADA, thus eliminating 
protection for many individuals whom 
Congress intended to protect. Id. sec. 
2(a)(4)-{7). For example, in Sutton v. 
United Air Lines, Inc., 527 U.S. 471, 482 
(1999), the Court ruled that whether an 
impairment substantially limits a major 
life activity is to be determined with 
reference to the ameliorative effects of 
mitigating measures. In Sutton, the 
Court also adopted a restrictive reading 
of the meaning of being “regarded as’’ 
disabled under the ADA’s definition of 
“disability.” Id. at 489-94. 
Subsequently, in Toyota Motor 
Manufacturing, Kentucky, Inc. v. 
Williams, 534 U.S. 184 (2002), the Court 
held that the terms “substantially” and 
“major” in the definition of ‘‘disability”’ 
“need to be interpreted strictly to create 
a demanding standard for qualifying as 
disabled” under the ADA, id. at 197, 
and that to be substantially limited in 
performing a major life activity under 
the ADA, ‘‘an individual must have an 
impairment that prevents or severely 
restricts the individual from doing 
activities that are of central importance 
to most people’s daily lives.” Id. at 198. 

As a result of these Supreme Court 
decisions, lower courts ruled in 
numerous cases that individuals with a 
range of substantially limiting 
impairments were not individuals with 
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disabilities, and thus not protected by 
the ADA. See 154 Cong. Rec. 58840 
(daily ed. Sept. 16, 2008) (Statement of 
the Managers) (‘After the Court’s 
decisions in Sutton that impairments 
must be considered in their mitigated 
state and in Toyota that there must be 

a demanding standard for qualifying as 
disabled, lower courts more often found 
that an individual’s impairment did not 
constitute a disability. As a result, in too 
many cases, courts would never reach 
the question whether discrimination 
had occurred.”). Congress concluded 
that these rulings imposed a greater 
degree of limitation and expressed a 
higher standard than it had originally 
intended, and unduly precluded many 
individuals from being covered under 
the ADA. Id. at S8840-41 (‘‘Thus, some 
18 years later we are faced with a 
situation in which physical or mental 
impairments that would previously 
have been found to constitute 
disabilities are not considered 
disabilities under the Supreme Court’s 
narrower standard” and “‘[t]he resulting 
court decisions contribute to a legal 
environment in which individuals must 
demonstrate an inappropriately high 
degree of functional limitation in order 
to be protected from discrimination 
under the ADA.”’). 

Consequently, Congress amended the 
ADA with the Americans with 
Disabilities Act Amendments Act of 
2008. This legislation is the product of 
extensive bipartisan efforts, and the 
culmination of collaboration and 
coordination between legislators and 
stakeholders, including representatives 
of the disability, business, and 
education communities. See 154 Cong. 
Rec. H8294—96 (daily ed. Sept. 17, 2008) 
(joint statement of Reps. Steny Hoyer 
and Jim Sensenbrenner); see also 154 
Cong. Rec. $8840-44 (daily ed. Sept. 16, 
2008) (Statement of the Managers). 

The ADA Amendments Act modified 
the ADA by adding a new “‘findings and 
purposes” section focusing exclusively 
on the restoration of Congress’s intent in 
the ADA to broadly interpret the term 
“disability” to ensure expansive 
coverage. These new ADA Amendments 
Act-specific findings and purposes are 
meant to restore a broad scope of 
protection under the ADA by providing 
clear and enforceable standards that 
support the mandate to eliminate 
discrimination against people with 
disabilities. The “purposes” provisions 
specifically address the Supreme Court 
decisions that narrowed the 
interpretation of the term “‘disability,” 
rejecting the Toyota strict interpretation 
of the terms ‘“‘major” and 
“substantially;” the Sutton requirement 
that ameliorative mitigating measures 


must be considered when evaluating 
whether an impairment substantially 
limits a major life activity; and the 
narrowing of the third, “regarded as” 
prong of the definition of “disability” in 
Sutton and School Board of Nassait 
County v. Arline, 480 U.S. 273 (1987). 
In addition, the ADA Amendments Act 
specifically rejects the EEOC’s 
interpretation of “substantially limited” 
as meaning "significantly restricted,” 
noting that it is too demanding of a 
standard. See Public Law 110-325 sec. 
2(b), 

The findings and purposes section of 
the ADA Amendments Act “gives clear 
guidance to the courts and. . . [is] 
intend[ed] to be applied appropriately 
and consistently.” 154 Cong. Rec. 58841 
(daily ed. Sept. 16, 2008) (Statement of 
the Managers). The Department has 
amended its regulations to reflect the 
ADA Amendments Act, including its 
findings and purposes. 


IV. Summary of the ADA Amendments 
Act of 2008 


The ADA Amendments Act restores 
the broad application of the ADA by 
revising the ADA's “Findings and 
Purposes” section, expanding the 
statutory langnage regarding the 
meaning and interpretation of the 
definition of ‘‘disability,” providing 
specific rules of construction for 
interpreting that definition, and 
expressly superseding the standards 
enunciated by the Supreme Court in 
Sutton and Toyota and their progeny. 

First, the ADA Amendments Act 
deletes two findings that were in the 
ADA: (1) That “some 43,000,000 
Americans have one or more physical or 
mental disabilities,” and (2) that 
“individuals with disabilities are a 
discrete and insular minority.” 154 
Gong. Rec. 88840 (daily ed. Sept. 16, 
2008) (Statement of the Managers); see 
also Public Law 110-325, sec. 3. As 
explained in the 2008 Senate Statement 
of the Managers, ‘‘[t]he [Supreme] Court 
treated these findings as limitations on 
how it construed other provisions of the 
ADA. This conclusion had the effect of 
interfering with previous judicial 
precedents holding that, like other civil 
rights statutes, the ADA must be 
construed broadly to effectuate its 
remedial purpose. Deleting these 
findings removes this barrier to 
construing and applying the definition 
of disability more generously.” 154 
Cong. Rec. $8840 (daily ed. Sept. 16, 
2008) (Statement of the Managers). 

Second, the ADA as amended clarifies 
Congress’s intent that the definition of 
“disability” “shall be construed in favor 
of broad coverage of individuals under 
this chapter, to the maximum extent 
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permitted by the terms of this chapter.” 
42 U.S.C. 12102(4)(A). 

Third, the ADA as amended provides 
an expanded definition of what may 
constitute a “major life activity,” within 
the meaning of the ADA. 42 U.S.C. 
12102(2). The statute provides a non- 
exhaustive list of major life activities 
and specifically expands the category of 
major life activities to include the 
operation of major bodily functions, Id. 

Fourth, although the amended statute 
retains the term “substantially limits”’ 
from the original ADA definition, 
Congress set forth rules of construction 
applicable to the meaning of 
substantially limited that make clear 
that the term must be interpreted far 
more broadly than in Toyota. 42 U.S.C. 
12102(4); see also Public Law 110-325, 
sec. 2(b)(5). Gongress was specificall 
concerned that lower courts had applied 
Toyota in a way that "created an 
inappropriately high level of limitation 
necessary to obtain coverage under the 
ADA." Public Law 110-325, sec. 2(b)(5). 
Congress sought to convey that “the 
primary object of attention in cases 
brought under the ADA should be 
whether entities covered under the ADA 
have complied with their obligations, 
and to convey that the question of 
whether an individual’s impairment is a 
disability under the ADA should not 
demand extensive analysis.” Id. 

Fifth, the ADA as amended prohibits 
consideration of the ameliorative effects 
of mitigating measures such as 
medication, assistive technology, or 
reasonable modifications when 
determining whether an impairment 
constitutes a disability. 42 U.S.C. 
12102(4)(E)(i). Congress added this 
provision lo address the Supreme 
Court's holdings that the ameliorative 
effects of mitigating measures must be 
considered in determining whether an 
impairment substantially limits a major 
life activity. Public Law 110-325, sec. 
2(b)(2). The ADA as amended also 
provides that impairments that are 
episodic or in remission are disabilities 
if they would substantially limit a major 
life activity when active. 42 U.S.C. 
12102(4)(D). 

Sixth, the ADA as amended makes 
clear that, despite confusion on the 
subject in some court decisions, the 
“regarded as" prong of the disability 
definition does not require the 
individual to demonstrate that he or she 
has, or is perceived to have, an 
impairment that substantially limits a 
major life activity. 42 U.S.C. 12102(3). 
With this clarifying language, an 
individual can once again establish 
coverage under the law by showing that 
he or she has been subjected to an 
action prohibited under the Act because 
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of an actual or perceived physical or 
mental impairment. The ADA 
Amendments Act also clarifies that 
entities covered by the ADA are not 
required to provide reasonable 
modifications to policies, practices, or 
procedures for individuals who fall 
solely under the regarded as prong. 42 
U.S.C. 12201(h), 

Finally, the ADA as amended gives 
the Attorney General explicit authority 
to issue regulations implementing the 
definition of ‘‘disability.” 42 U.S.C. 
12205a. 


V. Background on This Rulemaking 
and Public Comments Received 


The Department published its Notice 
of Proposed Rulemaking (NPRM) 
proposing to amend its title II and title 
Ill ADA regulations in the Federal 
Register on January 30, 2014. 79 FR 
4839 (Jan. 30, 2014), The comment 
period closed on March 31, 2014. The 
Department received a total of 53 
comments on the NPRM from 
organizations representing persons with 
disabilities, organizations representing 
educational institutions and testing 
entities, individual academics, and 
other private individuals. The Section- * 
by-Section analysis in the appendix to 
this rule addresses the comments 
related to specific regulatory language 
proposed in the NPRM. 

any commenters on the NPRM 
noted the value of the regulation to 
people with disabilities while a number 
of commenters on the Department’s 
NPRM expressed concern that the 
Department’s regulatory assessment 
unduly focused on individuals with 
learning disabilities who sought 
accommodations in testing or 
educational situations. These 
commenters asserted that the 
Department’s discussion of the potential 
costs for testing entities or educational 
entities of complying with the ADA 
Amendments Act and this rule could be 
misunderstood to mean that the 
Department believed the changes in the 
definition of ‘‘disability” did not have 
an impact on individuals with other 
types of disabilities. 

As discussed in the regulatory 
assessment, the Department believes 
that persons with all types of 
impairments, including, but not limited 
to, those enumerated in §§ 35.108(b) and 
36.105(b), will benefit from the ability to 
establish coverage under the ADA as 
amended, and will therefore be able to 
challenge the denial of access to goods, 
services, programs, or benefits based on 
the existence of a disability. The 
Department’s regulatory assessment is 
not a statement about the coverage of 
the ADA. Rather, it is a discussion of 


identifiable incremental costs that may 
arise as a result of compliance with the 
ADA Amendments Act and these 
implementing regulations. As explained 
in the regulatory assessment and under 
Section VIIA below, the Department 
believes that those costs are limited 
primarily to the context of providing 
reasonable modifications in higher 
education and testing accommodations 
by testing entities. 


VI. Relationship of This Regulation to 
Revisions to the Equal Employment 
Opportunity Commission’s ADA Title I 
Regulation Implementing the ADA 
Amendments Act of 2008 


The EEOC is responsible for 
regulations implementing title I of the 
ADA addressing employment 
discrimination based on disability. On 
March 25, 2011, the EEOC published its 
final rule revising its title I regulation to 
implement the revisions to the ADA 
contained in the ADA Amendments Act. 
76 FR 16978 (Mar. 25, 2011).4 


Because the ADA’s definition of 
“disability” applies to title I as well as 
titles II and III of the ADA, the 
Department has made every effort to 
ensure that its proposed revisions to the 
title II and III regulations are consistent 
with the provisions of the EEOC final 
rule, Consistency among the title I, title 
II, and title IH rules will promote 
consistent application of the 
requirements of the ADA Amendments 
Act, regardless of the Federal agency 
responsible for enforcement or the ADA 
title that is enforced. Further, because 
most entities subject to either title II or 
title II are also subject to title I with 
respect to employment, they should 
already be familiar with the revisions to 
the definition of ‘‘disability” in the 4- 
year-old EEOC revised regulation. 
Differences in language between the title 
Trules and the Department’s title II and 
title III rules are noted in the Section- 
by-Section analysis and are generally 
attributable to structural differences 
between the title I rule and the title II 
and III rules or to the fact that certain 
sections of the EEOC rule deal with 
employment-specific issues. 


4 On September 23, 2009, the EEOC published its 
NPRM in the Federal Register proposing revisions 
to the title I definition of “disability.” See 74 FR 
48431. The EEOC received and reviewed more than 
600 public comments in response to its NRPM. In 
addition, the EEOC and the Department held four 
joint “Town Hall Listening Sessions” throughout 
the United States and heard testimony from more 
than 60 individuals and representatives of the 
business/employer industry and the disability 
advocacy community. 
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VII. Regulatory Process Matters 


A. Executive Order 13563 and 12866— 
Regulatory Planning and Review 


This final rule has been drafted in 
accordance with Executive Order 13563 
of January 18, 2011, 76 FR 3821, 
Improving Regulation and Regulatory 
Review, and Executive Order 12866 of 
September 30, 1993, 58 FR 51735, 
Regulatory Planning and Review. 
Executive Order 13563 directs agencies, 
to the extent permitted by law, to 
propose or adopt a regulation only upon 
a reasoned determination that its 
benefits justify its costs; tailor the 
regulation to impose the least burden on 
society, consistent with obtaining the 
regulatory objectives; and, in choosing 
among alternative regulatory 
approaches, select those approaches that 
maximize net benefits. Executive Order 
13563 recognizes that some benefits and 
costs are difficult to quantify and 
provides that, where appropriate and 
permitted by law, agencies may 
consider and discuss qualitatively 
values that are difficult or impossible to 
quantify, including equity, human 
dignity, fairness, and distributive 
impacts. 

The Department has determined that 
this rule is a “significant regulatory 
action” as defined by Executive Order 
12866, section 3(f), The Department has 
determined, however, that this rule is 
not an economically significant 
regulatory action, as it will not have an 
annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities. This rule 
has been reviewed by the Office of 
Management and Budget (OMB) 
pursuant to Executive Orders 12866 and 
13563. 


Purpose and Need for Rule and Scope 
of Final Regulatory Assessment 


This rule is necessary in order to 
incorporate into the Department’s ADA 
regulations implementing titles II 
(nondiscrimination in State and local 
government services) and III 
(nondiscrimination by public 
accommodations and commercial 
facilities) the ADA Amendments Act’s 
changes to the ADA and to provide 
additional guidance on how to apply 
those changes. The ADA Amendments 
Act, which took effect on January 1, 
2009, was enacted in response to earlier 
Supreme Court decisions that 
significantly narrowed the application 
of the definition of “disability” under 
the ADA. See Sutton v. United Air 
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Lines, Inc., 527 U.S. 471 (1999); Toyota 
Motor Mfg., Kentucky, Inc. v. Williams, 
534 U.S. 184 (2002). The ADA 
Amendments Act clarifies the proper 
interpretation of the term “disability” in 
the ADA and fulfills congressional 
intent to restore the broad scope of the 
ADA by making it easier for individuals 
to establish that they have a disability 
within the meaning of the statute. See 
Public Law 110-325, sec. 2(a)(3)-(7). 
The Act authorizes the Attorney General 
to issue regulations under title I] and 
title IIT of the ADA to implement 
sections 3 and 4 of the Act, including 
the rules of construction presented in 
section 3. 42 U.S.C. 12205a. The 
Department is making several revisions 
to the title II and title I] ADA 
regulations that are based on specific 
provisions in the ADA Amendments 
Act. 

The Department notes that the 
Supreme Court cases limiting the 
application of the definition of 
“disability” had the most significant 
impact on individuals asserting 
coverage under title I of the ADA with 
respect to employment. The legislative 
history of the ADA Amendments Act is 
replete with examples of how 
individuals with a range of disabilities 
were unable to successfully challenge 
alleged discriminatory actions by 
employers because courts found that 
they did not qualify as individuals with 
disabilities under the Supreme Court’s 
narrow standards. See, e.g., 5. 154 Cong. 
Rec. $8840—44 (daily ed. Sept. 16, 2008) 
(Statement of the Managers). With 
respect to titles Il and II, while the 
statutory amendments required by the 
ADA Amendments Act affect persons 
with all types of disabilities and across 
all titles of the ADA, Congress 
anticipated that the ADA Amendments 
Act's expanded definition would 
especially impact persons with learning 
disabilities me te assert ADA rights in 
education and testing situations. See 
H.R. Rep. No. 110-730, pt. 1, at 10-11 
(2008); see also 154 Cong. Rec. 58842 
(daily ed. Sept. 16, 2008), Congress was 
concerned about the number of 
individuals with learning disabilities 
who were denied reasonable 
modifications or testing 
accommodations (e¢.g., extra exam time) 
because covered entities claimed these 
individuals did not have disabilities 
covered by the ADA. 

In the NPRM, the Department 
requested public comments on whether 
the changes made by the ADA 
Amendments Act to titles IT and III and 
that are addressed in the proposed rule 
would have benefits or costs in areas 
other than additional time for 
postsecondary students and national 


examination test takers with ADHD or 
learning disabilities. Those comments 
and the Department’s response are 
discussed below. The Department 
wishes to stress that, although its 
economic analysis is focused on 
estimating costs for processing requests 
and providing extra lime on exams as a 
direct result of the ADA Amendments 
Act, the ADA, as amended, extends 
coverage to individuals with the full 
range of disabilities and affords such 
individuals the full range of 
nondiscrimination protections under 
the ADA.® The Department is aware that 
the accommodation of those individuals 
might entail some economic costs; 
however, it appears that in light of the 
legislative history and the experience of 
the Department in resolving ADA claims 
from 1990 to the present, the above- 
referenced exam costs represent the 
only category of measurable compliance 
costs that the ADA Amendments Act 
will impose and the Department was 
able to assess. While other ADA 
Amendments Act compliance costs 
might also ensue, the Department has 
not been able to specifically identify 
and measure these potential costs. The 
Department believes, however, that any 
olher potential costs directly resulting 
from restoration of coverage to 
individuals with disabilities who assert 
their rights under other ADA 
nondiscrimination provisions will likely 
be minimal and have little impact on 
the overall results of this analysis. 


Public Comments on Regulatory 
Assessment and Department Responses 


This section discusses public 
comments to the Initial RA that 
accompanied the NPRM, as well as 
changes made to the estimation of likely 
costs of this rule in response to those 
comments. 

While more than 50 comments were 
received during the NPRM comment 
period, only a few of those directly 
addressed the assumptions, data, or 
methodology used in the Initial RA. The 
Department received comments from 
persons with disabilities, organizations 
representing educational institutions 
and testing entities, individual 
academics, and other private 
individuals. The preamble to this final 
rule provides the primary forum for 


5 A number of commenters on the NPRM 
expressed concern that the Department's focus on 
the economia impact of the ADA Amendments Act 
with respect to Individuals with leaming 
disabilities and in the area of education and testing 
might lead the public to think that the Department 
did not believe the ADA Amendments Act would 
benefit persons with other disabilities or in the full 
range of situations and contexts covered by titles TI 
and II] of the ADA. 
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substantive responses to these 
comments. 


General and Recurring Concerns 
Expressed in Comments 


Many commenters expressed 
appreciation for the proposed 
regulation, with several noting that the 
regulation would offer qualitative and 
quantitative benefits. Some of the 
quantitative benefits noted by 
commenters were a reduction in 
litigation costs as well as access to 
educational opportunities for persons 
with disabilities that would enhance 
employment prospects, productivity, 
and future earnings and investments. 
Qualitative benefits referenced in the 
comments included enhanced personal 
self-worth and dignity, as well as the 
values of equity, fairness, and full 
participation, Other commenters 
expressed concern about costs 
associated with implementation of the 
regulation. 

The Department reviewed a number 
of comments suggesting that it 
underestimated the costs that 
postsecondary schools or national 
testing entities will incur to comply 
with the ADA Amendments Act. 
Commenters stated that the ADA 
Amendments Act will lead to a 
significant increase in the number of 
students seeking accommodations from 
postsecondary schools, which will lead 
to substantially increased direct costs 
(e.g,, the costs of providing additional 
exam time and other accommodations to 
students with disabilities} and indirect 
costs (e.g., the costs of processing these 
requests, complaints to the Office for 
Civil Rights at the U.S. Department of 
Education, and lawsuits). Commenters 
further stated that the Department 
overlooked the costs that postsecondary 
schools will incur in providing 
accommodations other than additional 
exam time, such as tutors, note takers, 
auxiliary aids, e-books, etc. These 
commenters suggested that 
postsecondary schools will need to hire 
additional staff to manage the additional 
administrative burden that the ADA 
Amendments Act imposes. 

Those comments and as well as other 
related comments, are specifically 
addressed below. But, as a threshold 
matter, the Department believes that the 
concerns predicated on the assumption 
of a significant rise in students seeking 
accommodations due to changes 
brought about by the ADA Amendments 
Act are overstated. One of the primary 
purposes of the ADA Amendments Act 
was to restore ADA coverage to a subset 
of individuals with disabilities who lost 
ADA protection as a result of a series of 
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Supreme Court decisions dating back to 
1999, 

While the Department recognizes that 
there has been an increase in the 
number of students with disabilities 
requesting accommodations at 
postsecondary institutions, much of this 
increase is likely not attributable to the 
passage of the ADA Amendments Act. 
Commenters and existing data suggest 
that, for the most part, increases in the 
number of students with disabilities 
attending college and seeking 
accommodations are likely related to the 
following factors: 

e There are more diagnoses of 
disabilities in children overall since 
1997; ° 

e More students are attending college 
generally; 7 

e Other laws such as the Individuals 
with Disabilities Education Act (IDEA) 
and section 504 are causing students 
with disabilities to be identified more 
widely and at a younger age; ® 

e The stigma of identifying as a 
person with a disability appears to have 
diminished since the passage of the 
ADA in 1990; 

e Diagnoses of autism spectrum 
disorders among children have 
increased significantly since 1997, 
perhaps as a result of improved 
diagnostic tools and protocols; ® and 

e Postsecondary schools have 
improved their ability to accommodate 
students with disabilities, thus 
encouraging more students to seek such 
accommodations, and empowering 
students with disabilities to enroll in 
college and remain enrolled there.1° 


® Coleen A. Boyle, et al., Trends in the Prevalence 
of Developmental Disabilities in US Children, 1997— 
2008, 127 Pediatrics 1034 (2011), available at 
http://pediatrics.aappublications.org/content/ 
pediatrics/early/2011/05/19/peds.2010- 
2989.full.pdf (last visited April 22, 2016); see also 
Matt Krupnick, Colleges respond to growing ranks 
of learning disabled, The Hechinger Repott (Feb. 
13, 2014), available at http://hechingerreport.org/ 
colleges-respond-to-growing-ranks-of-learning- 
disabled/ (last visited Feb. 3, 2016). 

7U.S. Department of Education, National Center 
for Education Statistics, Fast Facts: Enrollment, 
available at http://nces.ed.gov/fastfacts/ 
display.asp?id=98 (last visited Feb. 3, 2016). 

8 See Stephen B. Thomas, College Students and 
Disability Law, 33 J. Special Ed. 248 (2000), 
available at http://www.idonline.org/article/6082/ 
(last visited Apr. 22, 2016). 

® Centers for Disease Control and Prevention, 
Prevalence of Autism Spectrum Disorder Among 
Children Aged 8 Years—Autism and Developmental 
Disabilities Monitoring Network, 11 Sites, United 
States, 2010, MMWR 2014; 63 (SS—02), available at 
hitp://www.cdc.gov/mmwr/pdf/ss/ss6302, pdf (last 
visited April 22, 2016). 

10 See Justin Pope, Students with Autism, Other 
Disabilities Have More College Options Than Ever 
Before, Huff Post Impact, available at http:// 
www.huffingtonpost.com/2013/09/16/autism- 
college-options_n_3934583.html (Sept. 16, 2013) 
(last visited Feb. 3, 2016). 


Most of the students affected by the 
ADA Amendments Act are students 
whose impairments did not clearly meet 
the definition of “disability” under the 
ADA after the series of Supreme Court 
decisions beginning in 1999 reduced the 
scope of that coverage. For instance, 
under the narrowed scope of coverage, 
some individuals with learning 
disabilities or ADHD may have been 
denied accommodations or failed to 
request them in the belief that such 
requests would be denied. As a result, 
the most likely impact of the ADA 
Amendments Act is seen in the number 
of students with disabilities eligible to 
request and receive accommodations in 
testing situations. There are different 
types of accommodations requested in 
testing situations, but requests for 
additional exam time appear to be the 
type of accommodation most likely to 
have a significant, measurable cost 
impact. Other types of accommodations 
requested in testing situations are 
expected to incur few to no additional 
costs as a result of the ADA 
Amendments Act and this rule. For 
instance, requests for accommodations 
such as the use of assistive technology 
or the need for alternative text formats 
were the types of accommodations that 
would have been granted prior to the 
passage of the ADA Amendments Act 
because students with sensory 
disabilities needing these types of 
accommodations would have been 
covered by the ADA even under the 
narrower scope of coverage arising from 
the application of the Supreme Court’s 
decisions in Toyota and Sutton. As a 
result, those types of accommodations 
cannot be directly attributed to the ADA 
Amendments Act. In addition, other 
types of accommodations such as 
adjustments to the testing environment 
(e.g., preferential seating or alternative 
locations) or the ability to have snacks 
or drinks would result in minimal or no 
costs. Therefore, the Department’s 
examination of the costs of this rule is 
confined to those accommodations that 
individuals at postsecondary 
institutions or taking national 
examinations are most likely to request 
as a result of the ADA Amendments Act 
and that are most likely to incur 
measurable costs—extra time on tests 
and examinations. 


One commenter, however, asserted 
that costs should be estimated for 
entities other than postsecondary 
institutions and testing entities, such as 
elementary and secondary schools, 
courthouses, etc. Certain concerns 
related to elementary and secondary 
schools are addressed below, but the 
Department found no direct evidence to 
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indicate that institutions other than 
postsecondary institutions and testing 
entities will incur any significant 
economic impact as a result of 
accommodating individuals now 
covered under the ADA after passage of 
the ADA Amendments Act. Even after 
conducting further research, the 
Department was unable to identify any 
accommodations that would result in 
compliance costs that could be 
specifically attributable to the ADA 
Amendments Act other than those 
identified and measured in this 
analysis—i.e., accommodations for extra 
time on exams. While the Department 
anticipates that other individuals with 
disabilities will benefit from the ADA 
Amendments Act, no specific subsets of 
individuals with disabilities or specific 
accommodations were identified. 
Accordingly, it appears that the 
economic impact of ADA Amendments 
Act compliance for entities other than 
postsecondary schools and testing 
entities will not significantly affect the 
overall economic impact of the rule, and 
thus those costs are not analyzed here. 

One commenter cited the 2013-2014 
Institutional Disability Access 
Management Strategic Plan at Cornell 
University 11 as an example of the kind 
of careful planning done by 
postsecondary institutions to address 
the needs of students with disabilities as 
a basis for determining that the costs of 
implementing the ADA Amendments 
Act will be very high. This document 
focuses almost exclusively on initiatives 
taken in furtherance of ADA compliance 
generally, rather than compliance with 
the ADA Amendments Act specifically. 
Further, this document discloses that 
Cornell University annually updates its 
plans and policies toward individuals 
with disabilities. Nothing in this 
document indicates that Cornell 
University is absorbing high costs as a 
result of such ongoing updates, or that 
the ADA Amendments Act has 
presented Cornell University with an 
unusually high burden, over and above 
the ordinary obligations that the ADA 
itself imposes, It is true that this 
document reflects careful, 
comprehensive, and possibly costly 
planning on the behalf of students with 
disabilities, but the expense inherent in 
such planning is attributable to the 
overall requirements of the ADA itself, 
rather than the implementation of the 
ADA Amendments Act. 


11 Cornell University—Disability Information, 
Institutional Disability Access Management 
Strategic Plan for Cornell University, July 1, 2013- 
June 30, 2014, available at hitp:// 
disability.cornell.edu/docs/2013-2014-disability- 
strategic-plan.pdf (last visited Feb. 3, 2016). 
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Comments Regarding the ADA and 
Related Laws 


Many of the commenters’ points 
regarding increased costs appear to 
apply to concerns about the costs of 
complying with the ADA generally and 
not to costs related to expanded 
coverage due to the ADA Amendments 
Act. It is true that in some cases the 
costs of accommodating some students 
with more severe mobility and sensory 
disabilities could be significant, but 
these students were clearly covered 
even under the restrictive standards set 
forth by Sutton and Toyota, and 
accordingly, such costs cannot be 
attributed to the implementation of the 
ADA Amendments Act. One commenter 
expressed a concern that there has been 
an increase in requests for “exotic or 
untrained animals as service or 
emotional support animals” in student 
housing provided by postsecondary 
institutions. The Department notes that 
neither “exotic animals" nor “emotional 
support animals” qualify as service 
animals under the existing regulations 
implementing titles II and III of the ADA 
and thus, any costs related to allowing 
such animals are not due to the 
application of the requirements of this 
rule.!2 And, similar to the observation 
noted above, the vast majority of 
students who use service animals as 
defined under the ADA have disabilities 
that would have been covered prior to 
passage of the ADA Amendments Act, 
even under the Supreme Court's more 
narrow application of the definition of 
“disability.” So, although such costs 
may be measurable, they cannot fairly 
be attributed to the implementation of 
the ADA Amendments Act. 


Comments Regarding the Costs for the 
Adjustment of Existing Policies 


The Department acknowledges that 
postsecondary schools and national 
testing entities will incur some costs to 
update their written policies and 
training procedures to ensure that the 
definition of “disability” is interpreted 
in accordance with the requirements of 
the ADA Amendments Act, but has 
found no evidence to indicate that such 
costs would be high. The Department 
also notes that even prior to passage of 
the ADA Amendments Act, many 
postsecondary schools had policies in 
place that were broader and more 
comprehensive than would have been 
required under the more restrictive 


12 As in other types of housing environments, 
students who wish to have emotional support 
attimals in housing provided by their place of 
education may make those requests under the Fair 
Housing Act, 42 U.S.C, 3601 ef seq., and nol the 
ADA. 


coverage set forth in Sutton and Toyota. 
As a result, their policies and 
procedures may require few, if any, 
updates to conform to the ADA 
Amendments Act and the revised 
regulations. The Department has found 
no evidence to suggest that the changes 
required by the ADA Amendments Act 
have placed or will place a significant 
burden upon the ongoing processes of 
evaluating and updating policies that 
already exist at postsecondary schools 
or with national testing entities, 
Nevertheless, the Department has 
attempted in this Final RA to quantify 
the cost of training staff members and 
updating policies as a result of the 
changes that the ADA Amendments Act 
final rule may require. 

Some commenters argued that the 
Department's estimate of a one-time cost 
of $500 per institution to change 
policies and procedures in compliance 
with the ADA Amendments Act was too 
low. Instead, one commenter proposed 
an estimated one-time cost of $2,500 per 
institution, and another commenter 
suggested an estimated one-time cost of 
$5,000 per institution for the first year's 
training costs. The underlying data and 
methodology to support these estimates 
were not provided by these commenters. 

The Department has found no data to 
substantiate the claims that the cost of 
changing existing policies and training 
procedures to comply with the ADA 
Amendments Act will be $2,500 or 
$5,000 per institution, The commenters 
proposing those costs did not provide 
any detailed evidence or arguments in 
support of such costs, and the 
Department's research found no 
evidence to indicate that any 
institutions have incurred training or 
policy revision costs of that magnitude 
since the ADA Amendments Act 
became effective in 2009. The 
commenter suggesting a $5,000 cost 
cites to one institulion’s disability 
access plan !o suggest some of the types 
of costs that might be incurred. The 
referenced document, however, does not 
provide specific dollar figures and is not 
ADA Amendments Act specitic. 
Therefore, the Department does not 
believe that the commenter’s projected 
cost increases are correct because, as 
discussed above, the programmatic 
concerns identified in this document 
pertained to ADA compliance as a 
whole, but not with changes to the ADA 
created by the ADA Amendments Act 
specifically. The Department 
acknowledges that the absence of 
evidence of such costs, however, is not 
necessarily conclusive that some costs 
do not or will not exist, Nevertheless, 
the Department believes that, had 
postsecondary schools incurred $2,500 
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to $5,000 in such compliance costs 
since 2009 or if they expected to incur 
such costs going forward, some indicia 
of these costs would be readily 
apparent. 

Because no relevant supporting 
information regarding the commenters’ 
estimates was provided, the Department 
conducted additional independent 
research and interviewed 
representatives at two postsecondary 
institutions to determine whether any 
additional formal or informal training 
had been needed to understand the 
implications of the ADA Amendments 
Act {and make adjustments to existing 
policies and procedures to conform to 
the Act's requirements), One of those 
two institutions stated that no 
additional training had been needed. 
The second institution said that 
additional training had been provided 
during meetings with staff. 
Approximately two hours per staff 
member (i.¢., two hours per meeting) 
had been dedicated to this training. 
Approximately two part-time staff and 
six graduate students (working part 
time) received this training. In addition, 
the staff member providing the training 
had to attend a one-day conference Lo 
receive the information to pass along to 
the other staff. The Department 
conducted research to determine the 
costs of attending such a conference and 
receiving training on the changes to the 
law resulting from the ADA 
Amendments Act. Based on this 
independent research and feedback 
from representatives of two 
postsecondary institutions, the 
Department increased its estimate for 
one-time training costs from 
approximately $500 to $1,371 (see 
below for greater details on how the 
$1,371 was derived). 


Comments Regarding the Costs of 
Additional Staff Time for the 
Administration of the Rule 


Some commenters argued that the 
rule will lead to a significant increase in 
postsecondary institution accessibility 
support staff time devoted to disability 
accommodation issues, perhaps even 
requiring postsecondary institutions to 
hire additional personnel. One 
commenter representing higher 
educational institutions estimated that 
each affected institution would be 
required to hire one new full-time staff 
member, at $40,000 per year, to address 
increased student requests. This 
commenter cited a sLudy that indicated 
that the mean number of staff who assist 
students with disabilities is four per 
campus. The Department questions the 
commenter’s estimate thal each affected 
institution would have to increase their 
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staff by one full-time staff person, or 
approximately 25 percent of the mean 
entire staff, to address the incremental 
changes created by the ADA 
Amendments Act. The general increase 
in accommodation requests is likely 
attributable to a number of other factors 
not related to the ADA Amendments 
Act, including higher enrollment of 
students with disabilities. While there 
will likely be an incremental increase in 
the number of testing accommodations 
requested and granted as a direct result 
of the ADA Amendments Act, this 
incremental increase is unlikely to be 
the driving factor for hiring additional 
staff. 

Similarly, some commenters argued 
that the Department needed to 
incorporate estimates of the additional 
administrative time needed to review 
and administer additional requests for 
testing accommodations for both 
postsecondary and national testing 
entities. To address these concerns, the 
Department contacted several 
universities and testing entities, but 
received responses from only one school 
and one testing entity, and those 
responses were inconclusive. The 
postsecondary school said that there has 
been no noticeable increase in 
applications for accommodations since 
the passage of the ADA Amendments 
Act, but the testing entity stated that it 
has detected a large increase in requests 
for additional testing time since the 
passage of the ADA Amendments Act. 
In light of the uncertainty regarding any 
potential additional staff time needed to 
review additional requests for 
accommodations, the Department has 
made several assumptions based on 
research and discussions with subject 
matter experts and impacted entities so 
as to incorporate estimated costs for this 
item. This information is presented 
further below. 


Comments Regarding the Costs of 
Additional Disputes 


Some commenters argued that the 
ADA Amendments Act would lead to 
increased litigation and internal 
disputes against institutions, as the 
scope of potential litigants would 
expand due to the increase in 
individuals covered by the ADA as a 
result of the passage of the ADA 
Amendments Act. Other commenters 
disagreed, stating that the new 
regulation would reduce the volume of 
complaints and litigation and streamline 
outstanding complaints and litigation 
due to increased consistency and 
predictability in judicial interpretation 
and executive enforcement. The 
Department does not agree with the 
commenters who asserted that the 


impact of the ADA Amendments Act 
will lead to an increase in litigation and 
disputes. The ADA Amendments Act 
clarified several contentious or 
uncertain aspects of the ADA, and thus 
may have decreased the overall amount 
of ADA litigation by reducing 
ambiguities in the law. However, 
assessing the impact of covered entities’ 
failures to comply (or alleged failures to 
comply) with the requirements of the 
ADA, as amended, and the legal 
challenges that may result from 
compliance failures, are not properly 
within the ambit of the Final RA, nor do 
we have any relevant information that 
would assist in an analysis of such 
issues even if it they were appropriate 
to include in the Final RA. 


Comments Regarding the Computation 
of Costs for Additional Examinations 
and Testing 


One commenter stated that the 
Department placed too much emphasis 
on the cost of proctor supervision when 
assessing the cost of extra exam time in 
postsecondary institutions. The 
commenter posited that many tests are 
administered electronically; 
accordingly, the costs of those tests are 
appropriately based on the cost of “seat 
time” and not the cost of proctor 
supervision. Unfortunately, no 
commenter provided a description of 
what the additional costs per student 
might be in such circumstances, nor did 
any commenter explain how such costs 
could be computed. The Department 
contacted several postsecondary 
institutions and testing entities for 
approximations of seat time costs, but 
did not receive any relevant 
information. 

Two commenters noted that for some 
long national examinations, additional 
testing time would necessitate the 
provision of an additional testing day 
that would increase costs substantially. 
This potential cost was not estimated in 
the Initial RA because research 
indicated that prior to the passage of the 
ADA Amendments Act, national 
examination institutions were already 
accommodating individuals who 
required additional time because of 
disabilities already explicitly covered by 
the ADA. Asa result, testing entities 
were already providing an additional 
testing day where necessary. Therefore, 
any individuals who would now request 
additional time on national exams 
lasting six hours or more as a direct 
result of the ADA Amendments Act 
would be accommodated alongside 
those individuals who would have been 
covered prior to the ADA Amendments 
Act, and any potential costs would 
likely be minimal. Despite this 
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conclusion, the Department has 
nonetheless conducted a sensitivity 
analysis to assess these potential costs 
with the assumption that testing entities 
were not already providing an 
additional testing day to accommodate 
certain individuals with disabilities. 
Because an additional testing day for 
these examinations was likely already 
provided prior to passage of the ADA 
Amendments Act, the Department 
continues to believe that the costs of 
accommodating any additional students 
who are now seeking additional exam 
time as a direct result of the ADA 
Amendments Act will be minimal. As a 
result, the sensitivity analysis the 
Department has conducted likely 
overestimates these potential costs. 
Further information on the potential 
range of these costs can be found below. 


Comments Regarding the Estimate of 
ADHD Prevalence Among 
Postsecondary Students 


Several commenters questioned the 
Department’s approach of reducing the 
portion of students with ADHD who 
would be impacted by the ADA 
Amendments Act. In the Initial RA, the 
Department had assumed based on some 
available research that 30 percent of 
those who self-identify as having ADHD 
as their primary disability would not 
need additional testing time because 
they would not meet the clinical 
definition of the disability. One 
commenter raised concern about 
presenting a specific percentage of 
students with ADHD who would not 
meet that clinical definition, because 
that number might inadvertently 
become a benchmark for postsecondary 
institutions and national testing entities 
to deny accommodations to a similar 
percentage of applicants requesting 
additional exam time because of their 
ADHD, The Department did not intend 
for this percentage to establish a 
benchmark. Covered entities should 
continue to evaluate requests for 
additional exam time by all individuals 
with disabilities on an individualized 
basis. In direct response to these 
concerns, the Department has decided 
not to reduce the number of individuals 
with ADHD who could now receive 
testing accommodations as a direct 
result of the ADA Amendments Act. 


Comments Regarding the Economic 
Impact of the Rule on Industries 


A commenter representing 
institutions of higher education stated 
that the rule would have a significant 
impact on higher education as an 
industry, such that the rule should be 
considered “economically significant.” 
For the reasons indicated throughout 
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the Final RA, however, the Department 
does not believe that this commenter’s 
points were persuasive. Based on the 
Department’s own research and 
evaluation, it is convinced that the cost 
of ADA Amendments Act compliance 
will be far less than $100 million dollars 
in any given year. 

The commenter stated that the 
Department erred in its analysis by 
focusing primarily on college students 
with learning disabilities or ADHD and 
did not factor in potential costs related 
to students with other impairments 
including depression, schizophrenia, 
obsessive compulsive disorder, 
traumatic brain injuries, post-traumatic 
stress disorder, visual impairments not 
rising to the level of blindness, anxiety, 
autism, food allergies, or transitory 
impairments. Prior to passage of the 
ADA Amendments Act, higher 
educational institutions already were 
incurring costs to accommodate 
students with the above-referenced 
impairments that constituted 
disabilities. These costs are not 
attributable to this rulemaking and thus 
nol analyzed as such. For the relatively 
smal] number of students with the 
above-referenced disabilities who might 
not have been covered prior to the 
passage of the ADA Amendments Act, 
the Department was unable to 
specifically identify or measure any 
potential costs that postsecondary 
institutions would incur in 
accommodating these students. 

The commenter also stated that the 
Department’s Initial RA should have 
considered the costs of academic 
accommodations other than extended 
testing Lime, such as “note takers, tutors, 
technology-based auxiliary aids, 
electronic versions of text-books and 
class materials, and other 
accommodations and aids,” as well as 
“significant costs resulting from 
accommodation requests outside the 
classroom context, such as those 
involving residence halls, food services 
or athletics.” The Department notes 
that, as with reasonable modifications 
and testing accommodations required 
prior to the ADA Amendments Act, the 
accommodations or auxiliary aids or 
services described by the commenter 
were being provided before the passage 
of the ADA Amendments Act and will 
not entail new costs specifically 
attributable to the ADA Amendments 
Act. 


Comments Regarding ADA/IDEA 
Concerns 


Several commenters addressed the 
possibility that the expanded definition 
of “disability” could result in more 
cases arising under the ADA, rather than 


under the IDEA, in elementary and 
secondary schools. An association 
focusing on children with learning 
disabilities noted that students who 
manage their disabilities well often find 
that school districts challenge their 
IDEA claims of disability, but that such 
claims may meet with more success 
under the ADA or section 504 of the 
Rehabilitation Act. One commenter, 
whose comments were endorsed by 
several other groups, noted that 
particular subsets of children may be 
eligible for benefits under the ADA but 
not under the IDEA. These include 
students with episodic conditions, 
mitigated conditions, and conditions 
such as diabetes and seizure 
impairments that may require 
maintenance support, such as diet or 
medications. A national association of 
kindergarten through twelfth-grade 
educators indicated that, increasingly, 
in its view, some parents are more likely 
to seek school-related modifications for 
their child under the ADA, rather than 
the IDEA. This commenter suggested, 
accordingly, that ADA litigation would 
increase once parents become aware of 
the application of a broader definition of 
“disability” due to the ADA 
Amendments Act. 

The Department recognizes that the 
definition of “disability” under the 
IDEA is different than that under the 
ADA.13 While many students will be 
covered by both statutes, some students 
covered by the ADA will not be eligible 
for special education services under the 
IDEA; however, such students are 
covered by section 504 of the 
Rehabilitation Act and are entitled to a 
“free appropriate public education” 
(FAPE) under the Department of 
Edueation’s section 504 regulation. The 
Department acknowledges commenters’ 
views thal some parents may assert 
rights for their elementary, middle, and 
high school students under the ADA 
due to the expanded definition of 
“disability.” However, the Department 
believes that the overall number of 
additional requests for reasonable 
modifications by elementary and 
secondary students that can be 
attributed to the ADA Amendments Act 
will be small and that any resulting 
economic impact is likely to be 


38 Under the IDEA, a “child with a disability” is 
achild “with intellectual disabilities, hearing 
impairments (inchiding deafness), speech or 
language impairmonts, visual impairments 
(including blindness), serious emotional 
disturbance. . . orlhopedic impairments, autism, 
traumatic brain injury, other health impairments, or 
specific learning disabilities [and] who, by reason 
thereof, neads special education and related 
services.” 20 U.S.C, 1401(3). The IDEA regulation 
elaborates on each disability category used in the 
statute. See 34 CFR 300.8. 


Appx1853 


extremely limited, Students with ADHD 
and learning disabilities who already 
are covered by section 504 and, in many 
instances, the IDEA as well, are entitled 
to needed special education, related 
aids and services, modifications or 
auxiliary aids or services under those 
statutes. Further, prior to filing suit 
under the ADA, any student that is 
covered under both the ADA and the 
IDEA must exhaust administrative 
remedies under the IDEA if seeking a 
remedy that is available under that 
statute, Thus, while the ADA is critical 
to ensuring that students with 
disabilities have a full and equal 
opportunity to participate in and benefit 
from public education, when viewed in 
concert with the protections already 
afforded by section 504 and the IDEA, 
ithe economic impact of implementing 
the ADA Amendments Act in K-12 
schools will be minimal. The 
Department also notes that none of these 
commenters provided any dala 
demonstrating that elementary and 
secondary schools have incurred 
additional costs due to the passage of 
the ADA Amendments Act more than 
six years ago. 


Comments Regarding Possible 
Fraudulent Claims of Disability 


A number of commenters stated that 
the rule might encourage some people 
without learning disabilities to claim 
that they have learning disabilities, so 
that they can take advantage of extra 
exam lime. The Department has not 
identified any study suggesting that the 
release of this rule—more than six years 
after the effective date of the ADA 
Amendments Act—likely will motivate 
a spike in false claims for students 
seeking extra time on examinations. 
While individuals with learning 
disabilities previously denied 
accommodations may be motivated to 
seek recognition of their disabilities 
under this rule, because it may offer an 
improved opportunity for consideration 
of their unmet needs, the Deparlment 
does not believe that individuals who 
might feign disabilities in pursuit of 
extra time would modify their behavior 
as a result of this rule; to the contrary, 
the motivation and opportunity to feign 
such disabilities would have existed 
prior to the passage of the ADA 
Amendments Act. The Department 
acknowledges that there will always be 
some individuals who seek to take 
advantage of rules thal extend benefits 
to particular classes of individuals. 
However, the Department has 
determined that the costs of such 
fraudulent behavior cannot readily be 
computed. It appears thal there is no 
generally accepted metric for 
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determining how many claims of 
disability are fraudulent, or how the 
cost of such fraudulent activity should 
be computed. And, the Department 
found no evidence to indicate that the 
rate of fraudulent claims of disability 
has increased since the implementation 
of the ADA Amendments Act in 2009. 
It should be emphasized that 
individuals seeking accommodations for 
their disabilities in testing situations 
under the ADA will still undergo an 
individualized assessment to determine 
whether they have disabilities covered 
by the statute. Extended exam time is an 
accepted reasonable modification or 
testing accommodation under the ADA 
for persons whose disabilities inhibit 
their ability to complete timed tests. 
Because the Department is not able to 
identify or measure an increase in 
fraudulent claims associated with this 
rule, those potential costs are not 
reflected in the economic analysis. 


Final Results of the Primary Analysis 


This section presents the calculations 
used to estimate the total costs resulting 
from the revisions to the title II and title 
III regulations to incorporate the 
changes made by the ADA Amendments 
Act. Costs are first presented for 
postsecondary institutions and then for 
national testing entities. For a more 
detailed explanation of the 
Department’s methodology and data 
used to calculate these costs, please 
refer to relevant sections in the Final 
RA. The Final RA is available on 
Department’s Web site at www.ada.gov. 

As explained above, total costs to 
postsecondary institutions will include 
three components: 

¢ One-time cost of training staff on 
relevant impact of ADA Amendments 
Act; 

e Annual cost of processing 
additional accommodation requests for 
extra exam time made as a direct result 
of the ADA Amendments Act; and 


e Annual cost of proctoring 
additional time on exams as a direct 
result of the ADA Amendments Act. 

To calculate the annual costs to all 
postsecondary institutions for 
processing these additional 
accommodation requests and proctoring 
additional exam time as a direct result 
of the ADA Amendments Act, the 
potential number of students who could 
request and receive these 
accommodations needs to be calculated. 
Calculations for the three costs listed 
above plus the number of students who 
are eligible to receive and likely to 
request accommodations for extra exam 
time as a direct result of the ADA 
Amendments Act are presented below. 

The annual one-time training cost for 
all postsecondary institutions is 
presented in Table 1 below. The 
methodology used to calculate this cost 
is explained further in Section 2.1 of the 
Final RA, and the sources for the data 
used are provided in Section 3.1.1 of the 
Final RA. 


TABLE 1—CALCULATION OF ONE-TIME TRAINING COSTS FOR POSTSECONDARY INSTITUTIONS 


Variable 


Number of Postsecondary Institutions .............ssssiesscesssdessscdicsadsseStensussaiiccanssaes boasssedsieuvctdecvsceebiosecnvenasnssvusssepuneublecdavesseattessnsas vanvieedenesi 
One-Time Cost of Training on the Impacts of ADA Amendments Act per Institution 
One-Time Training Cost for Postsecondary Institutions 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


The number of additional eligible 
students likely to request and receive 
extra time on exams at postsecondary 
institutions as a direct result of the ADA 


Amendments Act is calculated in Tables 
2 and 3 below. The methodology used 
for this calculation is explained further 
in Section 2.2 of the Final RA, and the 


sources for the data used are provided 
in Section 3.1.2 of the Final RA. 


TABLE 2—CALCULATION OF NUMBER OF STUDENTS WHO ARE ELIGIBLE TO RECEIVE ACCOMMODATIONS FOR EXTRA 
EXAM TIME AT POSTSECONDARY INSTITUTIONS 


Total Number of Postsecondary Students 
Percentage of Postsecondary Students with a Learning Disability or ADHD 


Total Postsecondary Students with a Learning Disability or ADHD 


[First year] 


Percentage of Students with Learning Disabilities or ADHD Already Receiving Accom- 
modations for Extra Exam Time Prior to Passage of the ADA Amendments Act. 
Total Number of Students with Learning Disabilities or ADHD who were Requesting Ac- 
commodations for Extra Exam Time Prior to the ADA Amendments Act. 
Percentage of Students with Learning Disabilities or ADHD Not Receiving Accommoda- 
tions for Extra Exam Time Prior to Passage ADA Amendments Act. 
Total Eligible Students who Could Potentially Request and Receive Accommodations for 
Extra Exam Time as a Direct Result of the ADA Amendments Act. 


Source 


See Table 9 of the Final 
RA. 

See Table 11 of the Final 
RA. 

Calculation 

(Multiply Row 1 and Row 
2). 

See Table 12 of the Final 
RA. 

Calculation (Multiply Row 3 
and Row 4). 

See Table 12 of the Final 
RA. 

Calculation 

(Multiply Row 3 and Row 
6). 


20,486,000 


2.96% 


606,386 


51.1% 


309,863 


48.9% 


296,523 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 
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TABLE 3—CALCULATION OF NUMBER OF STUDENTS WHO ARE ELIGIBLE TO RECEIVE AND LIKELY TO REQUEST 
ACCOMMODATIONS FOR EXTRA EXAM TIME AT POSTSECONDARY INSTITUTIONS 


[First year] 
sla pee ys 
296,523 296,523 | See Table 2 above. 


Total Eligible Students who Could Potentially Request and 296,523 
Receive Accommodations for Extra Exam Time as a Direct 
Result of the ADA Amendments Act. 


Source 


2a Percentage of Eligible Students Who Were Not Previously 50% 70% See Table 13 of the Final 
Receiving Accommodations for Extra Exam Time Prior to RA. 
Passage of the ADA Amendments Act Who are Now Likely 
to Request and Receive this Accommodation. 

Biases Number of Students who are Eligible to Receive and Likely to 148,261 207,566 266,870 | Calculation (Multiply Row 1 


Request Accommodations for Extra Exam Time as a Direct and Row 2). 


Result of the ADA Amendments Act. 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


Table 4 below presents the postsecondary institutions that arenot | Amendments Act revisions. The 
calculations of the annual cost to being made as a direct result of the ADA methodology used to calculate this cost 
postsecondary institutions for Amendments Act. Costs depend on the __ is explained further in Section 2.3 of the 
processing new accommodation number of students who will now be Final RA, and the sources for the data 
requests for extra exam time. These eligible to request and receive an used are provided in Section 3.1.3 of the 
requests are in addition to the ones accommodation for extra time on an Final RA. 
currently received and processed by exam as a direct result of the ADA 


TABLE 4—CALCULATION OF ANNUAL COST TO POSTSECONDARY INSTITUTIONS FOR PROCESSING ADDITIONAL 
ACCOMMODATION REQUESTS FOR EXTRA EXAM TIME 
[First year] 


Low value Med value High value 


Variable 


Number of Students who are Eligible to Receive and Likely to Request Accommodations for 


Extra Exar Tie \cessnavessevevacanensessttvsnavecdvensssnswvcnenunsesvecasceansaposoesecanssetbencdssponopezes 148,261 207,566 266,870 
Number of Staff Hours to Process each Accommodation Request , " 2 2 2 
Total Staff Hours to Process New Requests ....-s:ceeceseecsteeeteesnens de 296,523 415,132 533,741 
Staff Hourly Wage Rate for Processing Accommodation Requests $24.91 $24.91 $24.91 
Annual Cost to Postsecondary Institutions for Processing Additional Accommodation Re- 
quests for Extra Exam Time ....cscscscsecscnsesececsenesecsenseisisessicsnessssaseseersessrerentitirntaieys $7,387,118 $10,341,966 $13,296,813 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


Tables 5 and 6 calculate the annual result of the ADA Amendments Act. data used are provided in Section 3.1.4 
costs to postsecondary institutions for The methodology used to calculate this of the Final RA. 
proctoring additional time on exams cost is explained further in Section 2.4 


requested by eligible students as a direct of the Final RA, and the sources for the 


TABLE 5—CALCULATION OF ANNUAL COST TO POSTSECONDARY INSTITUTIONS FOR PROCTORING EXTRA TIME ON EXAMS, 
PER STUDENT 
[First year] 


Variable 


Average Length of an Exam at a Postsecondary Institution in HOUrS ....-.cscesssssssseessentenseneeeresnrsnsennnennesnennensannanannnnsatennenses oi 1.5 
Average Additional Time Requested, as a Percentage of Total Exam Time Ose 75% 

Average Amount of Extra Time per Exam in HOUrs oo... sesessseeeereeetetenerertesserisernenecstanesaseseeesrseeeansenanees vies 1.13 
Average Number of Exams per Class ......ccccccccsseccsseenesseneenienenensianessnrensseansnssateicenseeeirsacsiseicaresaneneaneestags tig 3 
Average Number of Classes per Year ........... iste 8 

Average Number of Exams per Student .....ccccccceeeeieeieenseeesneies ease nenenennerneeteninensiesiert cases iat 24 
Average Annual Additional Exam Time per Student in Hours ......ssessesesscersesneensnnessnrensneenesenssnecsyy ie 27 
Average Proctor to Student Ratio ......ccccseetnnrnereesirens a 0.11 
Average Hourly Wage of Exam Proctor ....sccccseeeecnsieeissenssissisertesssenennernanecnes oe $12.90 

Annual Cost for Proctoring Additional Time on Exams per Student ....csccceresesrsrppercsnsrererenanenennanens omisehUipaeeseaaid vrs peeatibaaibwas $36.67 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 
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TABLE 6—TOTAL ANNUAL COST TO POSTSECONDARY INSTITUTIONS FOR PROCTORING EXTRA TIME ON EXAMS 
[First year] 


Variable 


Annual Cost for Proctoring Additional Time on Exams per Student .......cccecceesesseeeeserseeseeeneens $36.67 $36.67 $36.67 
Number of Students who are Eligible to Receive and Likely to Request Accommodations for 
Extra Exam Time ...cvascesvassnscovsavsasepistaterdestoantesteiecciedpaacisiatanitoss csabssavieves anes daatocivesescbait cabeetedes, 148,261 207,566 266,870 


a siesssasivasianisesss $5,437,419 $7,612,387 $9,787,355 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


Just as with postsecondary e Annual cost of proctoring and likely to request accommodations of 
institutions, the costs to national testing additional time on exams as a direct extra exam time as a direct result of the 
entities from the revisions to the ADA result of the ADA Amendments Act. ADA Amendments Act are presented 
Amendments Act will include three The annual costs of processing below. 
components: additional accommodation requests and The annual one-time training cost for 

e One-time cost of training staff on proctoring the extra exam time depends all national testing entities is presented 
relevant impact of ADA Amendments on the number of test takers who will in Table 7 below, The methodology 
Act; request accommodations for extraexam _used to calculate this cost is explained 

e Annual cost of processing time as a direct result of the ADA further in Section 2.1 of the Final RA, 
additional accommodation requests for Amendments Act. Calculations for the and the sources for the data used are 
extra exam time made asa direct result three costs listed above plus the number _ provided in Section 3.2.1 of the Final 
of the ADA Amendments Act; and of test takers who are eligible to receive RA. 


TABLE 7—CALCULATION OF ONE-TIME TRAINING COSTS FOR NATIONAL TESTING ENTITIES 


Variable 


Number of National Testing Entitios  .............Mgsaspesdsbesseatoenpscaucgenenaccnestpaisbehdodainonastba coda ecaieenacanvsiescsypyehacebboteyaneyshtoyas vohpsyeashosesgeesas 1,397 
One-Time Cost of Training on the Impacts of ADA Amendments Act per Institution . sw $1,371 
One-Time Training Cost for National Testing Entities .........:sscsecrserssnessresenersnerereesssepsecssssserseegsssarsessepsepeveasenacasenscssneseryeses $1,915,252 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


The number of test takers who are calculated in Tables 8 and 9 below. The 2.2 of the Final RA, and the sources for 
now eligible to receive and likely to methodology used to calculate this the data used are provided in Section 
request extra time on national exams is number is explained further in Section 3.2.2 of the Final RA. 


TABLE 8—CALCULATION OF NUMBER OF TEST TAKERS WHO ARE ELIGIBLE TO RECEIVE ACCOMMODATIONS FOR EXTRA 
EXAM TIME FROM NATIONAL TESTING ENTITIES 


[First year] 


Variable Source 


See Table 23 of the Final 
RA. 


dees Total Number of Test Takers ws sssscesaassscassaszivccascsidcsnacssceeassancnesdosababeacasavaneetcbeate veanvaoneteveorcess 10,450,539 


Oriessth Percentage of Test Takers with a Learning Disability or ADHD ® 00.0... .ccccssesesseereneetensennnrees 2.96% | See Table 11 of the Final 
RA. 
Si Total Test Takers with a Learning Disability or ADHD wo. .eeccceecceeceeeeetsenesetneeeteeteeeesteneenen 309,336 | Calculation (Multiply Row 1 
and Row 2). 
4 pices Percentage of Test Takers with Learning Disabilities or ADHD Already Receiving Accom- 51.1% | See Table 12 of the Final 
modations for Extra Exam Time Prior to Passage of the ADA Amendments Act.* RA. 
Dates Total Number of Test Takers with Learning Disabilities or ADHD who were Requesting 158,071 | Calculation (Multiply Row 3 
Accommodations for Extra Exam Time Prior to the ADA Amendments Act. and Row 4). 
Cink. Percentage of Test Takers with Learning Disabilities or ADHD Not Receiving Accom- 48.9% | See Table 12 of the Final 
modations for Extra Exam Time Prior to Passage ADA Amendments Act.* RA. 
Wes: Total Eligible Test Takers who Could Potentially Request and Receive Accommodations 151,265 | Calculation (Multiply Row 3 


for Extra Exam Time as a Direct Result of the ADA Amendments Act. and Row 6). 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 
*For these assumptions, the Final RA assumes the same values for national test takers as found for postsecondary students, since no specific 
data for national examinations was found and many national exams are designed for students or recent graduates. 
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TABLE 9—CALCULATION OF NUMBER OF TEST TAKERS WHO ARE ELIGIBLE TO RECEIVE AND LIKELY TO REQUEST 
ACCOMMODATIONS FOR EXTRA EXAM TIME FROM NATIONAL TESTING ENTITIES 


ee ee 


Fiat Total Eligible Test Takers who Could Potentially Request and 151,265 151,265 151,265 | See Table 8 above. 
Receive Accommodations for Extra Exam Time as a Direct 
Result of the ADA Amendments Act. 


Source 


Pe sseiis Percentage of Eligible Test Takers Who Were Not Previously 50% 70% See Table 13 of the Final 
Receiving Accommodations for Extra Exam Time Prior to RA. 
Passage of the ADA Amendments Act Who are Now Likely 
to Request and Receive this Accommodation. 

Siasasie Number of Test Takers who are Eligible to Receive and Likely 105,886 136,139 | Calculation (Multiply Row 1 


to Request Accommodations for Extra Exam Time as a Di- and Row 2). 


rect Result of the ADA Amendments Act. 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


Table 10 illustrates the calculations of time made asa direct result ofthe ADA _ and the sources for the data used are 
the annual cost to national testing Amendments Act. The methodology provided in Section 3.2.3 of the Final 
entities for processing additional used to calculate this costis explained = RA. 
accommodation requests for extraexam further in Section 2.3 of the Final RA, 


TABLE 10—CALCULATION OF ANNUAL COST TO NATIONAL TESTING ENTITIES FOR PROCESSING ADDITIONAL 
ACCOMMODATION REQUESTS FOR EXTRA EXAM TIME 
[First year] 


Variable High value 


Number of Test Takers who are Eligible to Receive and Likely to Request Accommodations 


fOr Extra Exam: TiME «..cccccsiccscvivceteatisscsesensescreseanieaesepenseresedhiaendentsosoeuad aceatseupcetssesasunatbensontienee 75,633 105,886 136,139 
Number of Staff Hours to Process each Accommodation Request .. 2 2 2 
Total Staff Hours to Process Additional Accommodation Requests for Extra Exam Time 151,265 211,771 272,278 
Staff Hourly Wage Rate for Processing Accommodation Requests ......:cccetiereresnerareens $24.91 $24.91 $24.91 
Annual Cost to National Testing Entities for Processing Additional Accommodation Re- 
Quests for Extra Exam Time coscsssscssessesssserssarersessnessneeseneneacsnessensneceescersedcersensunsresentiecenanenes $3,768,396 $5,275,755 $6,783,113 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


Finally, Tables 11 and 12 calculate occupied by the test taker for the a proxy for the cost. The methodology 
the annual costs to national testing additional hours of testing. However, used to calculate this cost is explained 
entities for allowing test takers to because the seat cost per test taker was _ further in Section 2.4 of the Final RA, 
receive additional time on exams. not available for this Final RA analysis, and the sources for the data used are 
Again, the cost here may be calculated _ the additional time spent by a test provided in Section 3.2.4 of the Final 
as the opportunity cost of the seat proctor to oversee the exam is used as RA. 


TABLE 11—CALCULATION OF ANNUAL COST TO NATIONAL TESTING ENTITIES FOR PROCTORING EXTRA TIME ON EXAMS, 
PER TEST TAKER 
[First year] 


Variable 


Average Length of a National Exam in HOUrS .....sccsssesecsseessecesececeerecerseanenensrsssessseraneazesersusersneneeseneasesaanenenenenseneaeneinsenisiseeteneans 


Average Extra Time Requested, as a Percentage of Total Exam Time 75% 
Average Amount of Extra Time per Exarn in Hours 3.09 
Average Number of Exams per Test Taker per Year ...... say 1 
Average Annual Extra Exam Time per Test Taker im HOUrS .......-s.s-sscsseesscsnaccessesssacsnsesanersncansnssnansanesnsescnenenssnacnnnsnnnnarnensyes 3.09 
Average Proctor-to-Test-Taker Ratio ........cceccccsecseeessmssneeseecsenerens sar 1 
Average Hourly Wage of Exam Proctor ......sescsserssecsrsrersesensnsraesesensnenesanazsnentnrsenrsnysssyenspensetssessseeteansbantosnnoeyesuseneauneausanaauanenueesssesens $12.90 
Cost to National Testing Entities for Proctoring Extra Time on Exams per Test Taker .......scsresessessrsesesneseerensnsnnncananenenenenees $39.81 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


TABLE 12—TOTAL ANNUAL COST TO NATIONAL TESTING ENTITIES FOR PROCTORING EXTRA TIME ON EXAMS 
[First year] 


Low value Med value 


Variable High value 


Cost to National Testing Entities for Proctoring Extra Time on Exams per Test Taker ............. $39.81 $39.81 
Number of Test Takers who are Eligible to Receive and Likely to Request Accommodations 
for Extra Exam Time @C€ch year ccc cccccesescsessesssssessesrsssseressssrecssssscsepsasnpenaransnsesasansnenanensety® 105,886 136,139 
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TABLE 12—TOTAL ANNUAL COST TO NATIONAL TESTING ENTITIES FOR PROCTORING EXTRA TIME ON ExAMS—Continued 
[First year] 


Variable 


Annual Cost to National Testing Entities for Proctoring Extra Time on Exams 


High value 


$3,011,096 $4,215,534 


$5,419,973 


Note: Due to rounding, totals may not equate exactly to the product of the inputs provided in the table. 


Based on the calculations provided 
above, total costs to society for 
implementing the ADA Amendments 
Act revisions into the title II and title III 
regulations will range between $31.4 


million and $47.1 million in the first 
year. The first year of costs will be 
higher than all subsequent years 
because the first year includes the one- 
time cost of training. Note that even the 


high end of this first-year cost range is 
well below the $100 million mark that 
signifies an ‘economically significant” 
regulation. The breakdown of total costs 
by entity is provided in Table 13 below. 


TABLE 183—TOTAL CosTs FIRST YEAR (2016) IN PRIMARY ANALYSIS, NON-DISCOUNTED 
[$ millions] 


Extra Exam Time 


Cost category 


Postsecondary Institutions: ANNUAL Total Costs of Processing Additional Requests and 

Proctoring Extra Exam Time wcccccceesneeenree 
Postsecondary Institutions: ONE-TIME Cost for Additional Training at Institutions 
National Exams: ANNUAL Total Costs of Processing Additional Requests and Proctoring 


High value 


Note: Due to rounding, totals may not equate exactly to the sum of the inputs provided in the table. 


Taking these costs over the next 10 
years and discounting to present value 


terms at a rate of 7 percent, the total cost 


of implementing the ADA Amendments 
Act revisions is approximately $214.2 


million over 10 years, as shown in Table 
14 below. 


TABLE 14—TOTAL COSTS OVER 10 YEARS, PRIMARY ANALYSIS 


Total discounted value 


($ millions) 


Potential Additional Costs to National 
Testing Entities 


The ADA Amendments Act revisions 
will allow eligible individuals with 
disabilities to receive additional time on 
exams, both for course-work exams at 
postsecondary institutions and 
standardized national examinations. 
Some national examinations are long 
and can last up to eight hours per test. 
Thus, when test takers request 
additional time on these longer exams, 
such requests will inevitably push the 
exam into an additional day. 


As commenters pointed out in 
response to the Initial RA, there are 
costs associated with providing exams 
on an additional day. While there is no 
data to predict which exams will extend 
to an additional day, especially given 
that specific accommodations are 
determined individually, this Final RA 
assumes that exams that normally 
would take six hours or more to 


Annualized 
estimate 
($ millions) 


administer and be scheduled for one 
day may require an additional day of 
testing if the test taker seeks more time 
as an accommodation. To quantify the 
total costs of providing an additional 
day of testing for those individuals who 
would not previously have received this 
additional time, prior to the passage of 
the ADA Amendments Act, the 
following two costs are quantified: 


Exam Revision Costs 


While it appears that many national 
testing entities do not revise the content 
of exams that span an additional day, 
the exam format and materials can be 
affected by such an extension. For 
instance, computer-based exams are 
programmed to span a certain amount of 
time, allowing for timed break periods 
throughout. When more time is 
provided to take the exam, the exam 
must be reprogrammed to span the new 
amount of time, with planned breaks for 
the test taker. For paper-based exams, 


Appx1858 


Year dollar 


Period 
covered 


Discount rate 
(percent) 


2016-2025 
2016-2025 


test booklets are often reprinted to allow 
one set of questions for one day of 
testing, and another set for the extra day 
of testing. This form of printing prevents 
test takers from going home and looking 
up the answers for the next set of 
questions. 


Room Rental Cost 


Exams are delivered in different 
settings depending on the type of 
national exam. Some exams are 
delivered at testing centers where 
different types of exams are 
administered at once in the same room. 
In this case, the cost of an extra day of 
testing could be captured by the seat 
cost per test taker. Other exams are 
delivered to test takers exclusively 
taking that exam, and those exams are 
often administered in rooms rented out 
at a university, hotel, or other building. 
This cost could be captured by the room 
rental cost. The Final RA takes a 
conservative approach, using the room 
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rental cost to approximate the cost of 
delivering an exam over an additional 
day, as this is the larger of the two costs. 
Based on the calculations provided in 
Sections 4.2.1 and 4.2.2 of the Final RA, 
the total additional costs of providing an 


extra testing day to eligible test takers 
will likely range between $2.7 and $4.8 
million per year. Table 15 adds this into 
the total costs in the first year to 
approximate the range of total costs to 
society from implementing the ADA 


Amendments Act revisions. For further 
information on the methodology, data, 
and assumptions used to analyze these 
potential additional costs for national 
testing entities, please refer to Section 
4,2 of the Final RA. 


TABLE 15—TOTAL COSTS FIRST YEAR, PLUS POTENTIAL ADDITIONAL COSTS FOR ADDITIONAL DAY OF TESTING, NON- 


Postsecondary Institutions: ANNUAL Total Costs of Processing Additional Requests and 

Proctoring Extra Exam Time .......:.seeccsereeneeene 
Postsecondary Institution: ONE-TIME Cost for Additional Training at Institutions 
National Exams: ANNUAL Total Costs of Processing Additional ee and Proctoring 


Extra Exam Time 


tional Day 


Cost category 


National Exams: ONE-TIME Cost for Additional Training at Institutions 
National Exams: ANNUAL Potential Additional Costs for Exams that Run over onto an Addi- 


DISCOUNTED 


[$ millions] 


Low value Med value 


High value 


Note: Due to rounding, totals may not equate exactly to the sum of the inputs provided in the table. 


Benefits Discussion 


The Department believes that the 
enactment of the ADA Amendments Act 
benefits millions of Americans, and the 
benefits to those individuals are non- 
quantifiable but nonetheless significant. 
The Department determined, however, 
that there was a group of individuals 
with disabilities who would be able to 
receive benefits in the form of increased 
access to accommodations in testing 
from postsecondary institutions and 
national testing entities, and that these 
benefits would be associated with 
specific costs to those institutions and 
entities, which are analyzed above. 

With respect to specific benefits, in 
the first year, our analysis estimates that 
approximately 148,261 to 266,870 
postsecondary students will take 
advantage of accommodations for extra 
exam time that they otherwise would 
not have received but for this rule. Over 
10 years, approximately 1.6 million to 
2.8 million students will benefit. An 
additional 802,196 to 1.4 million 
national exam test takers would benefit 
over that same 10 years (assuming that 
people take an exam one time only). 

Some number of these individuals 
could be expected to earn a degree or 
license that they otherwise would not 
have as a result of the testing 
accommodations they are now eligible 
to receive as a direct result of the ADA 
Amendments Act. The Department was 
unable to find robust data to estimate 
the number of students who would 
receive a bachelor’s degree or licenses 
after this rule goes into effect that would 
not otherwise have received one. 
However, extensive research has shown 
notably higher earnings for those with 


college degrees over those who do not 
have degrees. Estimates of this lifetime 
earnings vary, with some studies 
estimating an earning differential 
ranging from approximately $300,000 to 
$1 million.24 In addition, some number 
of students may be able to earn a degree 
in a higher-paying field than they 
otherwise could, and yet other students 
would get the same degree, but perhaps 
finish their studies faster or more 
successfully (i.e., higher grades) than 
otherwise would be the case. All of 
these outcomes would be expected to 
lead to greater lifetime productivity and 
earnin 

In atidition to these quantitative 
benefits, this rule will have significant 
non-quantifiable benefits to individuals 
with disabilities who, prior to the 
passage of the ADA Amendments Act 
and this rule, were denied the 
opportunity for equal access to an 
education or to become licensed in their 
chosen professions because of their 
inability to receive needed testing 
accommodations. As with all other 


14 See Mark Schneider, How Much Is That 
Bachelor's Degree Really Worth?: The Million Dollar 
Misunderstanding, American Enterprise Institute, 
AEI Online (May 2009), available at http:// 
www.aei.org/article/education/higher-education/ 
how-much-is-that-bachelors-degree-really-worth/ 
(last visited Feb. 3, 2016); U.S. Census Bureau, 
Work-Life earnings by Field of Degree and 
Occupation for People with a Bachelor’s Degree: 
2011, American Community Survey Briefs (Oct. 
2012), available at http://www.census.gov/prod/ 
2012pubs/acsbri 1-04. pdf (last visited Feb. 3, 2016); 
Anthony P. Carnevale et al., The College Payoff- 
Education, Occupations, Lifetime Earnings, 
Georgetown University Center on Education and the 
Workforce (2011), available at https:// 
cew.georgetown.edu/wp-content/uploads/2014/11/ 
collegepayoff-complete.pdf (last visited April 22, 
2016). 
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improvements in access for individuals 
with disabilities, the ADA Amendments 
Act is expected to generate 
psychological benefits for covered 
individuals, including reduced stress 
and an increased sense of personal 
dignity and self-worth, as more 
individuals with disabilities are able to 
successfully complete tests and exams 
and more accurately demonstrate their 
academic skills and abilities. Some 
individuals will now be more likely to 
pursue a favored career path or 
educational pursuit, which will in turn 
lead to greater personal satisfaction. 

Additional benefits to society arise 
from improved testing accessibility. For 
instance, if some persons with 
disabilities are able to increase their 
earnings, they may need less public 
support—either direct financial support 
or support from other programs or 
services. This, in turn, would lead to 
cross-sector benefits from resource 
savings arising from reduced social 
service agency outlays. Others, such as 
family members of individuals with 
disabilities, may also benefit from 
reduced financial and psychological 
pressure due to the greater 
independence and earnings of the 
family member whose disability is now 
covered by the ADA under the revised 
definition of ‘‘disability.” 

In addition to the discrete group of 
individuals with learning disabilities 
and ADHD who will benefit from the 
changes made to the definition of 
“disability,” there is a class of 
individuals who will now fall within 
the nondiscrimination protections of the 
ADA if they are refused access to or 
participation in the facilities, programs, 
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services, or activities of covered entities. 
The benefits to these individuals are 
significant, but unquantifiable. The 
Department believes (as did Congress 
when it enacted the ADA) that there is 
inherent value that results from greater 
accessibility for all Americans. 
Economists use the term ‘existence 
value” to refer to the benefit that 
individuals derive from the plain 
existence of a good, service, or 
resource—in this case, the increased 
accessibility to postsecondary degrees 
and specialized licenses that would 
arise from greater access to testing 
accommodations or the increased 
accessibility to covered entities’ 
facilities, programs, services, or 
activities as a result of the ADA 
Amendments Act. This value can also 
be described as the value that people 
both with and without disabilities 
derive from the guarantees of equal 
protection and nondiscrimination, In 
other words, people value living in a 
country that guarantees the rights of 
persons with disabilities, whether or not 
they themselves are directly or 
indirectly affected by disabilities. There 
can be a number of reasons why 
individuals might value accessibility 
even if they do not require it now and 
do not ever anticipate needing it in the 
future. These reasons include bequest 
motives and concern for relatives or 
friends who require accessibility. People 
in society value equity, fairness, and 
human dignity, even if they cannot 
express these values in terms of money. 
These are the exact values that agencies 
are directed to consider in Executive 
Order 13563. 


B. Regulatory Flexibility Act 


In the NPRM, the Department stated 
that, based on its analysis, it ‘‘can certify 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities.” The 
Department sought public comment on 
this proposed certification and its 
underlying analysis, including the costs 
to small entities, but received no public 
comments on these issues. The Attorney 
General has again reviewed this 
regulation in accordance with the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), and by approving it hereby 
certifies that it will not have a 
significant economic impact on a 
substantial number of small entities for 
the reasons discussed more fully below. 

First, the ADA Amendments Act took 
effect on January 1, 2009; all covered 


entities have been required to comply 
with the Act since that date and thus 
should be familiar with the 
requirements of the law. Second, the 
rule does not include reporting 
requirements and imposes no new 
recordkeeping requirements. Third, as 
shown above, the only title II and title 
III entities that would be significantly 
affected by the proposed changes to the 
ADA regulations are national testing 
entities and postsecondary institutions. 
The type of accommodations that most 
likely will be requested and required by 
those whose coverage has been clarified 
under titles I] and Il of ADA 
Amendments Act will be additional 
time in testing situations. While many 
of these national testing or 
postsecondary institutions are small 
businesses or small governmental 
entities, the costs associated with 
additional testing time are minimal; 
therefore, the Department believes the 
economic impact of this rule will be 
neither significant for these small 
entities nor disproportionate relative to 
the costs for larger entities. 

The Department estimates that 
approximately 7,234 postsecondary 
institutions could be impacted based on 
data from the U.S. Department of 
Education National Center for Education 
Statistics.15 The Department used data 
from the U.S. Census Bureau 36 from 
2012 for Junior Colleges (NAICS 17 6112) 
and Colleges, Universities, and 
Professional Schools (NAICS 6113) to 
estimate the proportion of those entities 
that would meet the Small Business 
Administration’s criteria for smal] 
business or small governmental entity.16 
As shown in Table 18 and Table 19 
below, small postsecondary institutions 
are estimated to account for 
approximately 35.3 percent of all 


15U,S. Department of Education, National Center 
for Education Statistics (2015). Digest of Education 
Statistics, 2013 (NCES 2015-011), Chapter 2. 2011- 
2012 academic year—Number of Title IV 
institutions, by level and control of institution and 
state or other jurisdiction, available at https:// 
nces.ed.gov/fastfacts/display.asp?id=84 (last visited 
Feb.3, 2016). 

16 U.S, Census Bureau, Number of Firms, Number 
of Establishments, Employment, Annual Payroll, 
and Estimated Receipts by Enterprise Receipt Sizes 
for the United States, NAICS Sectors: 2012, 
available at http://www.census.gov/econ/susb/ (last 
visited Feb. 3, 2016). 

17 North American Industry Classification 
System. 

18,8, Small Business Administration, Table of 
Small Business Size Standards, available at https:// 
www.sba.gov/content/small-business-size-standards 
(last visited April 22, 2016). 
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postsecondary institutions. Therefore, 
the Department estimates that 2,556 
small postsecondary institutions would 
be impacted by this rule. 


The overall costs of this rule for 
postsecondary institutions were 
calculated based on the number of 
entities and number of postsecondary 
students affected. The cost of processing 
additional accommodation requests for 
extra exam time and the cost of 
additional time spent proctoring exams 
depend on the number of students. This 
methodology assumes that per-student 
costs are roughly the same for 
institutions of differing sizes. Because 
larger entities have more students on 
average than smaller ones, the 
Department used the proportion of the 
industry sub-group’s revenues for small 
and large entities as a proxy for the 
number of students. Thus, using 
receipts for Junior Colleges (NAICS 
6112) and Colleges, Universities, and 
Professional Schools (NAICS 6113) as a 
proxy for number of students, small 
postsecondary iristitutions are estimated 
to bear 4 percent of the processing and 
proctoring costs for providing additional 
exam time for that industry sub-group— 
or approximately $726,534 of the $17.95 
million first-year costs. Additionally, 
postsecondary institutions are expected 
to incur one-time costs for additional 
training of $1,371 per entity (see Tables 
6—8 in the Final RA). In total, small 
postsecondary institutions would incur 
$4.2 million in costs in the first year, 
which would average approximately 
$1,655 for each of the 2,556 small 
postsecondary institutions. The average 
annual revenue for each these small 
postsecondary institutions is $501,600. 
The cost is 0.33 percent of their 
revenue, Therefore, the costs will not be 
substantial for these small entities. 


In comparison to the number of small 
postsecondary entities, there are 
approximately 4,678 postsecondary 
institutions (64.7 percent of the 7,234) 
that would be considered larger entities, 
and these larger entities would incur 
$23.6 million in costs during the first 
year, which would average out to 
approximately $5,053 per large 
postsecondary institution during the 
first year. This $5,053 per large 
postsecondary institution during the 
first year is approximately 3.1 times 
higher than the cost that would be 
incurred by small postsecondary 
institutions during that same time. 
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TABLE 16—FIRM, ESTABLISHMENT, AND RECEIPTS DATA FOR JUNIOR COLLEGES (NAICS 6112) IN 2012 


Establishments 


464 953 8,449 
378 427 1,723 
81.5% 44.8% 20.4% 


Est. receipts 
($000,000) 


All Junior Colleges oo. sic eccsessesetsenrecsesessecsestenseesorserereseerneetenmnes sonpessassetieesererseseas 
Small Junior Colleges (estimated)* ....:...sseesenserervennermepereneenenaenens oe, 
Small Junior Colleges as a Percentage of All Junior Colleges -spispsesesersesssrerresenreeenseerers 


*SBA small business standard is $20.5 million; small business totals here include those with receipts under $25 million, This is due to dala 
being reported in size categories that do not exactly match industry small business classifications: 1.e. from $10 rmillion to $14.99 million, and 
from $15 million 10 $19.99 million; and from $20 millian to $24.99 million, and from $25 million to $29.99 million. 

Source: Calculated from data provided by the U.S. Census Bureau, Statistics of U.S. Businesses. See SBA Office of Advocacy and U.S, Cen- 
sus Bureau, Statistics of U.S. Businesses, Table 2—Number of firms, establishment, receipts, employment, and payroll by firm size (in receipts) 
and industry, 2012, available at hitps://www.sba.gov/advocacy/lirm-size-data (last visited April 22, 2016). 


TABLE 17—FIRM, ESTABLISHMENT, AND RECEIPTS DATA FOR COLLEGES, UNIVERSITIES, AND PROFESSIONAL SCHOOLS 
(NAICS 6113) IN 2012 


Est. receipts 
($000,000) 


Establishments 


All Colleges, Universities, and Professional SCHOOIS -...,.....csssssesesesesrenensensanessnnessnnnrsnn ine 222,854 
Small Colleges, Universities, and Professional Schools (estimated) * -....csesrsssesereeseenees 7,637 
Small Colleges, Universities, and Professional Schools as a Percentage of All Col- 

leges, Universities, and Professional SCHOOIS ..........:csessseneseenessseneestersienersseeennnntnennnnn 3.4% 


*SBA small business standard is $27.5 million; small business totals here include those with receipts under $30 million, This is due to data 
being reported in size categories that do not exactly match Spe | small business classifications: ie. from $10 million to $14.99 million, and 
from $15 million to $19.99 million; and from $20 million to $24.99 million, and from $25 million to $29.99 million. 

Source: Calculated from data provided by the U.S. Census Bureau, Statistics of U.S. Businesses. See SBA Office of Advocacy and U.S, Cen- 
sus Bureau, Slatistics of U.S. Businesses, Table 2—Number of firms, establishment, receipls, employment, and payroll by firm size (in receipts) 
and industry, 2012, available at hitps:/www.sba.gov/advocacy/firm-size-data (last visited April 22, 2016). 


TABLE 18—FIAM, ESTABLISHMENT, AND RECEIPTS DATA FOR BOTH JUNIOR COLLEGES (NAICS 6112) AND SMALL 
COLLEGES, UNIVERSITIES, AND PROFESSIONAL SCHOOLS (NAICS 6113), COMBINED, IN 2012 


Establishments 


Est. receipts 
($000,000) 


All Junior Colleges, and Colleges, Universities, and Professional Schools ..........004 231,303 
Small Junior Colleges, and Colleges, Universities, and Professional Schools (esti- 
Mated) * ceasasennssaarendievapesussazswpakessiaassaioenn dosanseiaates a boakbbanddansawsudsbicelUapsversaaccepuassusnvoaenyoys 9,360 


Small Junior Colleges, and Colleges, Universities, and Professional Schools as a Per- 
centage of All Junior Colleges, and Colleges, Universities, and Professional 
Schools sri... BME ca ee aioe ene fh Tae NU A NN EN, 38 once meas 4.0% 
*SBA small business standard for Junior Colleges is $20.5 million; small business totals here include Junior Colleges with receipts under $25 

million, This is due to data being reported in size categories thal do not exactly match industry small business classifications: i.e. from $10 million 

to $14.99 million, and from $15 million to $19.99 million; and from $20 million to $24.99 million, and from $25 million to $29.99 million, The SBA 
small business standard for Colleges, Universities, and Professional Schools is $27.5 million; small business totals here include Colleges, Univer- 
sities, and Professional Schools with receipts under $30 million. This is due to data being reported in size categories that do not exactly match 
industry small business classifications: i.e, from $10 million to $14.99 million, and from $15 million to $19.99 million; and from $20 million to 
$24,99 million, and from $25 million to $29.99 million, 

Source: Calculated from data provided by the U.S. Census Bureau, Statistics of U.S. Businesses. See SBA Office of Advocacy and U.S. Cen- 
sus Bureau, Statistics of U.S. Businesses, Table 2—Number of firms, establishment, receipts, employment, and payroll by firm size (in receipts) 

and industry, 2012, available at htips://www.sba.gov/advocacy/firm-size-data (last visited April 22, 2016), 


TABLE 19—ESTIMATED SMALL ENTITY ESTABLISHMENTS FOR POSTSECONDARY INSTITUTIONS IN 201 1-12 


Total Postsecondary Establishments (All Firms/Entities); Acade 7,234 
Percent Small Entities (2012) ** woe cee z F + 35.3% 
Total Impacted Small Entity Establishments *** 2,556 


*U.S. Department of Education, National Center for Education Statistics, (2015), Digest of Education Statistics, 2013 (NCES 2015-011), avail- 
able at https://nces.ed.gov/fastfacts/display.asp ?id=84 (last visited Feb. 3, 2016). 

**Derived from Tables 16-18 above. 

“* Estimated using percentage of small establishments for NAICS sectors 6112 and 6113. 
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In addition to postsecondary 
institutions, some national testing 
entities would also be impacted. The 
Department used data on Educational 


Test Development and Evaluation 
Services {NAICS 6117102) 19 to estimate 
the number of affected entities. 
Approximately 1,397 national testing 


entities would be impacted by this rule, 
irrespective of size. Small entity 
establishments are estimated to account 
for 923 (66.1 percent) of these. 


TABLE 20—FIRM AND RECEIPTS DATA FOR NATIONAL TESTING ENTITIES IN 2007: EDUCATIONAL TEST DEVELOPMENT AND 


Small, Medium, and Large Entities * 
Small Entities ** uw. sccseseseseneneearseeveese 
Percentage Small Entities - 
Tolal Entities .csccccrsscens 
Estimated Total Small Entities 


Whe 


EVALUATION SERVICES (NAICS 6117102) 


Establishments 


"Includes only those entities which were categorized by annual revenue in the available data. 
y 


**Data is reported in size categories that do not exact 


Est. receipts 
($000,000) 


2,843 
704 
24.8% 
2,907 
720 


match industry small business classifications: i.e, from $5 million to $9.99 million, and 


from $10 million to $24.99 million. SBA small business standard is $15.0 million for all Educational Support Services; small business totals here 


include those with receipts under $25 million. 


** Applying the estimated percentage of small entities to the total number of entities, 
Source: Calculated from data provided by the U.S. Census Bureau. See U.S. Census Bureau, 2007 Economic Census, Educational Services: 
Subject Series—Estab and Firm Size: Receipts/Revenue Size of Establishments for the United States: 2007 (EC0761SSSZ4), available at htip:// 


factfinder.census.gov/faces/lableservices/jsi/pages/oroductview.xhtml?pid=ECN_2007_US_61SSSZ1&prodType=tableE: 


2016). 


Small entity establishments in the 
Educational Test Development and 
Evaluation Services industry group 
account for 24.8 percent of that 
industry’s receipts. If receipts are used 
as a proxy for number of test takers in 
a manner similar to that described above 
for postsecondary institutions, then 
small national testing entities can be 
expected to bear 24.8 percent of the 
industry’s $9.49 million first-year costs 
of processing additional accommodation 
requests for extra exam time and 
additional time spent proctoring 
exams—or approximately $2.35 million. 
Additionally, national testing entities 
are expected to incur a fixed cost for 
additional training of $1,371 per entity. 
Thus, for the approximately 923 small 
national testing entities, total costs in 
the first year are estimated to average 
$3,918 each. Average revenue for these 
entities is $780,264. The cost is 0.50 
percent of their revenue. Therefore, the 
costs will not be substantial for these 
small entities. 


In comparison to the number of small 
testing entities, approximately 474 
national testing center establishments 
(33.9 percent of the 1,397) would be 
considered larger entities, and they 
would incur $7.79 million in costs 
during the first year, which would 
average out to approximately $16,440 
per large national testing center 
establishment during the first year. This 
$16,440 per large national testing center 
establishment is approximately 4.2 
times as high as the cost that would be 


19 Using data reported by the Census Bureau for 
2007, the most recent year for which information 
on NAICS 6117102 was available. 


incurred by small national testing center 
establishments during that same time. 

As explained above, the Department 
estimates that approximately 2,556 
small postsecondary establishments and 
923 small] national testing 
establishments would be impacted by 
this rule, for a total of approximately 
3,479 small business establishments. 
The estimates were based on average 
estimates for all entities, irrespective of 
size. The Department notes that the 
average first-year cost estimates 
presented above for small entities are 
higher than the first-year cost estimates 
presented in the NPRM because the 
Department’s estimates for the initial 
training costs (which will be incurred 
during the first year) are now higher 
based on public comment and further 
research and analysis conducted by the 
Department. However, the overall costs 
of this rule for small entities over the 
10-year period are lower because the 
Department’s final overall cost estimates 
in the Final RA are lower as a result of 
refinements made to the analysis in 
response to public comment and based 
on further research conducted by the 
Department. 

Based on the above analysis, the 
Attorney General can certify that the 
tule will not have a significant 
economic impact on a substantial 
number of small entities. 


C. Executive Order 13132: Federalism 


Executive Order 13132 of August 4, 
1999, Federalism, directs that, to the 
extent practicable and permitted by law, 
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(last visiied Feb. 3, 


an agency shall not promulgate any 
regulation that has federalism 
implications, that imposes substantial 
direct compliance costs on State and 
local governments, that is not required 
by statute, or that preempts State law, 
unless the agency meets the 
consultation and funding requirements 
of section 6 of the Executive Order. 
Because this rule does not have 
federalism implications as defined in 
the Executive Order, does not impose 
direct compliance costs on State and 
local governments, is required by 
statute, and does not preempt State law 
within the meaning of the Executive 
Order, the Department has concluded 
that compliance with the requirements 
of section 6 is not necessary. 


D, Plain Language Instructions 


The Department makes every effort to 
promote clarity and transparency in its 
rulemaking. In any regulation, there is a 
tension between drafting language that 
is simple and straightforward and 
drafting language that gives full effect to 
issues of legal interpretation. The 
Department operates a toll-free ADA 
Information Line (800) 514-0301 
(voice); (800) 514-0383 (TTY) that the 
public is welcome to call to obtain 
assistance in understanding anything in 
this final rule. 


E. Paperwork Reduction Act 


This final rule does not contain any 
new or revised “‘collection|[s] of 
information” as defined by the 
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Paperwork Reduction Act of 1995, 44 
U.S.C. 3501 et seq. 


F. Unfunded Mandates Reform Act 


Section 4(2) of the Unfunded 
Mandates Reform Act of 1995, 2 U.S.C. 
1503(2), excludes from coverage under 
that Act any proposed or final Federal 
regulation that “establishes or enforces 
any statutory rights thal prohibit 
discrimination on the basis of race, 
color, religion, sex, national origin, age, 
handicap, or disability,” Accordingly, 
this rulemaking is not subject to the 
provisions of the Unfunded Mandates 
Reform Act. 


List of Subjects for 28 CFR Parts 35 and 
36 


Administrative practice and 
procedure, Buildings and facilities, 
Business and industry, Civil rights, 
Communications equipment, 
Individuals with disabilities, Reporting 
and recordkeeping requirements, State 
and local governments. 

By the authority vested in me as 
Attorney General by law, including 28 
U.S.G. 509 and 510, 42 U.S.C. 12134, 
12186, and 12205a, and Public Law 
110-325, 122 Stat. 3553 (2008), parts 35 
and 36 of title 28 of the Code of Federal 
Regulations are amended as follows: 


PART 35—NONDISCRIMINATION ON 
THE BASIS OF DISABILITY IN STATE 
AND LOCAL GOVERNMENT SERVICES 


@ 1. Revise the authority citation for part 
35 to read as follows: 


Authority: 5 U.S.C. 301; 28 U.S.C. 509, 
510; 42 U.S.C, 12134, 12131, and 12205a. 


@ 2. Revise § 35.101 to read as follows: 


§35.101 Purpose and broad coverage. 

(a) Purpose. The purpose of this part 
is to implement subtitle A of title II of 
the Americans with Disabilities Act of 
1990 (42 U.S.C, 12131-12134), as 
amended by the ADA Amendments Act 
of 2008 (ADA Amendments Act) (Pub. 
L. 110-325, 122 Stat. 3553 (2008)), 
which prohibits discrimination on the 
basis of disability by public entities. 

(b) Broad coverage. The primary 
purpose of the ADA Amendments Act is 
to make it easier for people with 
disabilities to obtain protection under 
the ADA. Consistent with the ADA 
Amendments Act’s purpose of 
reinstating a broad scope of protection 
under the ADA, the definition of 
“disability” in this part shall be 
construed broadly in favor of expansive 
coverage to the maximum extent 
permitted by the terms of the ADA. The 
primary object of attention in cases 
brought under the ADA should be 
whether entities covered under the ADA 


have complied with their obligations 
and whether discrimination has 
occurred, not whether the individual 
meets the definition of “disability.” The 
question of whether an individual meets 
the definition of “disability” under this 
part should not demand extensive 
analysis. 

mw 3. Amend § 35.104 by revising the 
definition of ‘‘Disability” to read as 
follows: 


§35.104 Definitions. 
* * * * * 

Disability. The definition of disability 
can be found at § 35.108. 


* * x * * 


w 4. Add § 35.108 to subpart A to read 
as follows: 


§35.108 Definition of “disability.” 

(a)(1) Disability means, with respect to 
an individual: 

(i) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 

(ii) A record of such an impairment; 
or 

(iii) Being regarded as having such an 
impairment as described in paragraph 
(f) of this section. 

(2) Rules of construction. (i) The 
definition of “disability” shall be 
construed broadly in favor of expansive 
coverage, to the maximum extent 
permitted by the terms of the ADA. 

(ii) An individual may establish 
coverage under any one or more of the 
three prongs of the definition of 
“disability” in paragraph (a)(1) of this 
section, the “actual disability” prong in 
paragraph {a)(1)(i) of this section, the 
“record of" prong in paragraph (a)(1)Gi) 
of this section, or the "regarded as” 
prong in paragraph {a)(1){iii) of this 
section. 

(iii) Where an individual is not 
challenging a public entity’s failure to 
provide reasonable modifications under 
§ 35.130(b)(7), it is generally 
unnecessary to proceed under the 
"actual disability” or “record of” 
prongs, which require a showing of an 
impairment that substantially limits a 
major life activity or a record of such an 
impairment. In these cases, the 
evaluation of coverage can be made 
solely under the “regarded as” prong of 
the definition of disability," which 
does not require a showing of an 
impairment that substantially limits a 
major life activity or a record of such an 
impairment. An individual may choose, 
however, to proceed under the “actual 
disability” or “record of” prong 
regardless of whether the individual is 
challenging a public entity's failure to 
provide reasonable modifications. 
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(b)(1) Physical or mental impairment 
means: 

(i) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
body systems, such as: neurological, 
musculoskeletal, special sense organs, 
respiratory (including speech organs), 
cardiovascular, reproductive, digestive, 
genitourinary, immune, circulatory, 
hemic, lymphatic, skin, and endocrine; 
or 

(ii) Any mental or psychological 
disorder such as intellectual disability, 
organic brain syndyome, emotional or 
mental illness, and specific learning 
disability. 

(2) Physical or mental impairment 
includes, but is not limited to, 
contagious and noncontagious diseases 
and conditions such as the following: 
orthopedic, visual, speech, and hearing 
impairments, and cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, 
intellectual disability, emotional illness, 
dyslexia and other specific learning 
disabilities, Attention Deficit 
Hyperactivity Disorder, Human 
Immunodeficiency Virus infection 
(whether symptomatic or 
asymptomatic), tuberculosis, drug 
addiction, and alcoholism. 

(3) Physical or mental impairment 
does not include homosexuality or 
bisexuality, 

(c)(1) Major life activities include, but 
are not limited to: 

(i) Caring for oneself, performing 
manual tasks, seeing, hearing, eating, 
sleeping, walking, standing, silting, 
reaching, lifting, bending, speaking, 
breathing, learning, reading, 
concentrating, thinking, writing, 
communicating, interacting with others, 
and working; and 

(ii) The operation of a major bodily 
function, such as the functions of the 
immune system, special sense organs 
and skin, normal cell growth, and 
digestive, genitourinary, bowel, bladder, 
neurological, brain, respiratory, 
circulatory, cardiovascular, endocrine, 
hemic, lymphatic, musculoskeletal, and 
reproductive systems, The operation of 
a major bodily function includes the 
aperation of an individual organ within 
a body system. 

(2) Rules of construction. (i) In 
determining whether an impairment 
substantially limits a major life activity, 
the term major shall not be interpreted 
strictly to create a demanding standard. 

(ii) Whether an activity is a major life 
activity is not determined by reference 
to whether it is of central importance to 
daily life. 

(d) Substantially limits—(1) Rules of 
construction. The following rules of 
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construction apply when determining 
whether an impairment substantially 
limits an individual in a major life 
activity. 

{i} The term “substantially limits” 
shall be construed broadly in favor of 
expansive coverage, to the maximum 
extent permitted by the terms of the 
ADA. “Substantially limits” is not 
meant to be a demanding standard. 

(ii) The primary object of attention in 
cases brought under title II of the ADA 
should be whether public entities have 
complied with their obligations and 
whether discrimination has occurred, 
not the extent to which an individual’s 
impairment substantially limits a major 
life activity. Accordingly, the threshold 
issue of whether an impairment 
substantially limits a major life activity 
should not demand extensive analysis. 

(iii) An impairment that substantially 
limits one major life activity does not 
need to limit other major life activities 
in order to be considered a substantially 
limiting impairment. 

(iv) An impairment that is episodic or 
in remission is a disability if it would 
substantially limit a major life activity 
when active. 

(v) An impairment is a disability 
within the meaning of this part if it 
substantially limits the ability of an 
individual to perform a major life 
activity as compared to most people in 
the general population. An impairment 
does not need to prevent, or 
significantly or severely restrict, the 
individual from performing a major life 
activity in order to be considered 
substantially limiting. Nonetheless, not 
every impairment will constitute a 
disability within the meaning of this 
section. 

(vi) The determination of whether an 
impairment substantially limits a major 
life activity requires an individualized 
assessment. However, in making this 
assessment, the term ‘‘substantially 
limits” shall be interpreted and applied 
to require a degree of functional 
limitation that is lower than the 
standard for substantially limits applied 
prior to the ADA Amendments Act. 

(vii) The comparison of an 
individual’s performance of a major life 
activity to the performance of the same 
major life activity by most people in the 
general population usually will not 
require scientific, medical, or statistical 
evidence. Nothing in this paragraph 
(d)(1) is intended, however, to prohibit 
or limit the presentation of scientific, 
medical, or statistical evidence in 
making such a comparison where 
appropriate. 

viii) The determination of whether an 
impairment substantially limits a major 
life activity shall be made without 


regard to the ameliorative effects of 
mitigating measures. However, the 
ameliorative effects of ordinary 
eyeglasses or contact lenses shall be 
considered in determining whether an 
impairment substantially limits a major 
life activity. Ordinary eyeglasses or 
contact lenses are lenses that are 
intended to fully correct visual acuity or 
to eliminate refractive error. 

(ix) The six-month “‘transitory”’ part of 
the “transitory and minor” exception in 
paragraph (f)(2) of this section does not 
apply to the ‘actual disability” or 
“record of” prongs of the definition of 
“disability.” The effects of an 
impairment lasting or expected to last 
less than six months can be 
substantially limiting within the 
meaning of this section for establishing 
an actual disability or a record of a 
disability. 

(2) Predictable assessments. (i) The 
principles set forth in the rules of 
construction in this section are intended 
to provide for more generous coverage 
and application of the ADA’s 
prohibition on discrimination through a 
framework that is predictable, 
consistent, and workable for all 
individuals and entities with rights and 
responsibilities under the ADA. 

(ii) Applying these principles, the 
individualized assessment of some 
types of impairments will, in virtually 
all cases, result in a determination of 
coverage under paragraph (a)(1)(i) of 
this section (the “actual disability” 
prong) or paragraph (a)(1)(ii) of this 
section (the “record of” prong). Given 
their inherent nature, these types of 
impairments will, as a factual matter, 
virtually always be found to impose a 
substantial limitation on a major life 
activity. Therefore, with respect to these 
types of impairments, the necessary 
individualized assessment should be 
particularly simple and straightforward. 

(iii) For example, applying these 
principles it should easily be concluded 
that the types of impairments set forth 
in paragraphs (d)(2)(iii)(A) through (K) 
of this section will, at a minimum, 
substantially limit the major life 
activities indicated. The types of 
impairments described in this paragraph 
may substantially limit additional major 
life activities (including major bodily 
functions) not explicitly listed in 
paragraphs (d)(2)(iii)(A) through (K). 

(A) Deafness substantially limits 
hearing; 

(B) Blindness substantially limits 
seeing; 

(C) Intellectual disability substantially 
limits brain function; 

(D) Partially or completely missing 
limbs or mobility impairments requiring 
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the use of a wheelchair substantially 
limit musculoskeletal function; 

(E) Autism substantially limits brain 
function; 

(F) Cancer substantially limits normal 
cell growth; 

(G) Cerebral palsy substantially limits 
brain function; 

(H) Diabetes substantially limits 
endocrine function; 

(I) Epilepsy, muscular dystrophy, and 
multiple sclerosis each substantially 
limits neurological function; 

JJ) Human Immunodeficiency Virus 
(HIV) infection substantially limits 
immune function; and 

(K) Major depressive disorder, bipolar 
disorder, post-traumatic stress disorder, 
traumatic brain injury, obsessive 
compulsive disorder, and schizophrenia 
each substantially limits brain function. 

(3) Condition, manner, or duration. (i) 
At all times taking into account the 
principles set forth in the rules of 
construction, in determining whether an 
individual is substantially limited in a 
major life activity, it may be useful in 
appropriate cases to consider, as 
compared to most people in the general 
population, the conditions under which 
the individual performs the major life 
activity; the manner in which the 
individual performs the major life 
activity; or the duration of time it takes 
the individual to perform the major life 
activity, or for which the individual can 
perform the major life activity. 

(ii) Consideration of facts such as 
condition, manner, or duration may 
include, among other things, 
consideration of the difficulty, effort or 
time required to perform a major life 
activity; pain experienced when 
performing a major life activity; the 
length of time a major life activity can 
be performed; or the way an impairment 
affects the operation of a major bodily 
function. In addition, the non- 
ameliorative effects of mitigating 
measures, such as negative side effects 
of medication or burdens associated 
with following a particular treatment 
regimen, may be considered when 
determining whether an individual’s 
impairment substantially limits a major 
life activity. 

(iii) In determining whether an 
individual has a disability under the 
“actual disability” or ‘‘record of’ prongs 
of the definition of ‘‘disability,” the 
focus is on how a major life activity is 
substantially limited, and not on what 
outcomes an individual can achieve. For 
example, someone with a learning 
disability may achieve a high level of 
academic success, but may nevertheless 
be substantially limited in one or more 
major life activities, including, but not 
limited to, reading, writing, speaking, or 
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learning because of the additional time 
or effort he or she must spend to read, 
write, speak, or learn compared to most 
people in the general population, 

(iv) Given the rules of construction set 
forth in this section, it may often be 
unnecessary to conduct an analysis 
involving most or all of the facts related 
to condition, manner, or duration. This 
is particularly true with respect to 
impairments such as those described in 
paragraph (d)(2){iii) of this section, 
which by their inherent nature should 
be easily found to impose a substantial 
limitation on a major life activity, and 
for which the individualized assessment 
should be particularly simple and 
straightforward. 

(4) Mitigating measures include, but 
are not limited to: 

(i) Medication, medical supplies, 
equipment, appliances, low-vision 
devices (defined as devices that 
magnify, enhance, or otherwise augment 
a visual image, but not including 
ordinary eyeglasses or contact lenses), 
prosthetics including limbs and devices, 
hearing aid(s) and cochlear implant(s) or 
other implantable hearing devices, 
mobility devices, and oxygen therapy 
equipment and supplies; 

(ii) Use of assistive technology; 

(iii) Reasonable modifications or 
auxiliary aids or services as defined in 
this regulation, 

(iv) Learned behavioral or adaptive 
neurological modifications; or 

(v) Psychotherapy, behavioral 
therapy, or physical therapy, 

(e) Has a record of such an 
impairment. (1) An individual has a 
record of such an impairment if the 
individual has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activities. 

(2) Broad construction. Whether an 
individual has a record of an 
impairment that substantially limited a 
major life activity shall be construed 
broadly to the maximum extent 
permitted by the ADA and should not 
demand extensive analysis. An 
individual will be considered to fall 
within this prong of the definition of 
“disability” if the individual has a 
history of an impairment that 
substantially limited one or more major 
life activities when compared to most 
people in the general population, or was 
misclassified as having had such an 
impairment. In determining whether an 
impairment substantially limited a 
major life activity, the principles 
articulated in paragraph (d)(1) of this 
section apply. 

(3) Reasonable modification. An 
individual with a record of a 
substantially limiting impairment may 


be entitled to a reasonable modification 
if needed and related to the past 
disability. 

(f) Is regarded as having such an 
impairment. The following principles 
apply under the ‘‘regarded” as prong of 
the definition of disability” (paragraph 
(a)(1)(iii) of this section); 

(1) Except as set forth in paragraph 
(f)(2) of this section, an individual is 
“regarded as having such an 
impairment” if the individual is 
subjected to a prohibited action because 
of an actual or perceived physical or 
mental impairment, whether or not that 
impairment substantially limits, or is 

erceived to substantially limit, a major 

ife activity, even if the public entity 
asserts, or may or does ultimately 
establish, a defense to the action 
prohibited by the ADA. 

(2) An individual is not ‘regarded as 
having such an impairment” if the 
public entity demonstrates that the 
impairment is, objectively, both 
“transitory” and “minor.” A public 
entity may not defeat “regarded as” 
coverage of an individual simply by 
demonstrating that it subjectively 
believed the impairment was transitory 
and minor; rather, the public entity 
must demonstrate that the impairment 
is (in the case of an actual impairment) 
or would be (in the case of a perceived 
impairment), objectively, both 
“transitory” and “minor.” For purposes 
of this section, “transitory” is defined as 
lasting or expected to last six months or 
less. 

(3) Establishing that an individual is 
“regarded as having such an 
impairment” does not, by itself, 
establish liability. Liability is 
established under title II of the ADA 
only when an individual proves that a 
public entity discriminated on the basis 
of disability within the meaning of litle 
II of the ADA, 42 U.S.C, 12131-12134. 

(g) Exclusions. The term ‘‘disability”’ 
does not include— 

(1) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(2) Compulsive gambling, 
kleptomania, or pyromania; or 

(3) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 


Subpart B—General Requirements 


mw 5. Amend § 35.130 by revising 
paragraph (b)(7) and adding paragraph 
(i) to read as follows: 


§35.130 General prohibitions against 
discrimination. 
* * * * * 
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(7)G) A public entity shall make 
reasonable modifications in policies, 
practices, or procedures when the 
modifications are necessary to avoid 
discrimination on the basis of disability, 
unless the public entity can demonstrate 
that making the modifications would 
fundamentally alter the nature of the 
service, program, or activity. 

(ii) A hic entity is not required to 
provide a reasonable modification to an 
individual who meets the definition of 
“disability” solely under the “regarded 
as” prong of the definilion of 
“disability” at § 35,108(a)(1)(iii). 

* * * * * 

(i) Nothing in this part shall provide 
the basis for a claim that an individual 
without a disability was subject to 
discrimination because of a lack of 
disability, including a claim that an 
individual with a disability was granted 
a reasonable modification that was 
denied to an individual without a 
disability. 

* * * * * 
u 6, Add Appendix C to part 35 to read 
as follows: 


Appendix C to Part 35—Guidance to 
Revisions to ADA Title II and Title III 
Regulations Revising the Meaning and 
Interpretation of the Definition of 
“Disability” and Other Provisions in 
Order To Incorporate the Requirements 
of the ADA Amendments Act 


Note: This appendix contains guidance 
providing a section-by-section analysis of the 
revisions to 28 CFR parts 35 and 36 
published on August 11, 2016. 


Guidance and Section-by-Section Analysis 


This section provides a detailed 
description of the Department's changes to 
the meaning and interpretation of the 
definition of “disability” in the title Il and 
title IIT regulations, the reasoning behind 
those changes, and responses to public 
comments received on these topics. See 
Office of the Attorney General; Amendment 
of Americans with Disabilities Act Title II 
and Title III Regulations to Implement ADA 
Amendinents Act of 2008, 79 FR 4839 (Jan. 
30, 2014) (NPRM). 


Sections 35.101 and 36.101—Purpose and 
Broad Coverage 


Sections 35.101 and 36.101 set forth the 
purpose of the ADA title I] and title I 
regulations. In the NPRM, the Department 
proposed revising these sections by adding 
references to the ADA Amandments Act in 
renumbered §§ 35.101(a) and 36.101(a) and 
by adding new §§ 35.101(b) and 36,101(b), 
which explain that the ADA is intended to 
have broad coverage and that the definition 
of “disability” shall be construed broadly. 
The proposed language in paragraph (b) 
stated that the primary purpose of the ADA 
Amendments Act is to make it easier for 
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people with disabilities to obtain protection 
under the ADA. Consistent with the ADA 
Amendments Act’s purpose of reinstating a 
broad scope of protection under the ADA, the 
definition of ‘‘disability” in this part shall be 
construed broadly in favor of expansive 
coverage to the maximum extent permitted 
by the terms of the ADA. The primary object 
of attention in ADA cases should be whether 
covered entities have complied with their 
obligations and whether discrimination has 
occurred, not whether the individual meets 
the definition of disability. The question of 
whether an individual meets the definition of 
disability should not demand extensive 
analysis. 

Many commenters supported inclusion of 
this information as reiterating the statutory 
language evincing Congress’ intention ‘‘to 
restore a broad definition of ‘disability’ under 
the ADA. . . .”’ Several commenters asked 
the Department to delete the last sentence in 
§§ 35.101(b) and 36.101(b), arguing that 
inclusion of this language is inconsistent 
with the individualized assessment required 
under the ADA. Some of these commenters 
acknowledged, however, that this language is 
drawn directly from the ‘‘Purposes”’ of the 
ADA Amendments Act. See Public Law 110- 
325, sec. 2(b)(5). The Department declines to 
remove this sentence from the final rule. In 
addition to directly quoting the statute, the 
Department believes that this language 
neither precludes nor is inconsistent with 
conducting an individualized assessment of 
whether an individual is covered by the 
ADA. 

Some commenters recommended that the 
Department add a third paragraph to these 
sections expressly stating that ‘‘not all 
impairments are covered disabilities.’’ These 
commenters contended that ‘‘[t]here is a 
common misperception that having a 
diagnosed impairment automatically triggers 
coverage under the ADA.” While the 
Department does not agree that such a 
misperception is common, it agrees that it 
would be appropriate to include such a 
statement in the final rule, and has added it 
to the rules of construction explaining the 
phrase “substantially limits” at 
§§ 35.108(d)(1)(v) and 36.105(d)(1)(v). 


Sections 35.104 and 36.104—Definitions 


The current title II and title III regulations 
include the definition of ‘‘disability” in 
regulatory sections that contain all 
enumerated definitions in alphabetical order. 
Given the expanded length of the definition 
of “disability"’ and the number of additional 
subsections required in order to give effect to 
the requirements of the ADA Amendments 
Act, the Department, in the NPRM, proposed 
moving the definition of “disability” from 
the general definitional sections at §§ 35.104 
and 36.104 to a new section in each 
regulation, §§ 35.108 and 36.105, 
respectively. 

The Department received no public 
comments in response to this proposal and 
the definition of “disability” remains in its 
own sections in the final rule. 


Sections 35.108(a}(1} and 36.105{a)}(1) 
Definition of “disability’"—General 


In the ADA, Congress originally defined 
“disability” as “(A) a physical or mental 


impairment that substantially limits one or 
more major life activities of an individual; (B) 
a record of such an impairment; or (C) being 
regarded as having such an impairment.” 
Public Law 101-336, sec. 3 (1990). This 
three-part definition—the ‘‘actual,” “record 
of,”’ and “regarded as’’ prongs—was modeled 
after the definition of “handicap” found in 
the Rehabilitation Act of 1973. H.R. Rep. No. 
110-730, pt. 2, at 6 (2008). The Department’s 
1991 title II and title III ADA regulations 
reiterate this three-part basic definition as 
follows: 

Disability means, with respect to an 
individual, 

¢ a physical or mental impairment that 
substantially limits one or more of the major 
life activities of such individual; 

e arecord of such an impairment; or 

e being regarded as having such an 
impairment. 

56 FR 35694, 35717 (July 26, 1991); 56 FR 
35544, 35548 (July 26, 1991). 

While the ADA Amendments Act did not 
amend the basic structure or terminology of 
the original statutory definition of 
“disability,” the Act revised the third prong 
to incorporate by reference two specific 
provisions construing this prong. 42 U.S.C. 
12102(3)(A)-(B). The first statutory provision 
clarified the scope of the “regarded as” prong 
by explaining that “‘[a]n individual meets the 
requirement of ‘being regarded as having 
such an impairment’ if the individual 
establishes that he or she has been subjected 
to an action prohibited under this chapter 
because of an actual or perceived physical or 
mental impairment whether or not the 
impairment limits or is perceived to limit a 
major life activity.” 42 U.S.C. 12102(3)(A). 
The second statutory provision provides an 
exception to the ‘regarded as” prong for 
impairments that are both transitory and 
minor. A transitory impairment is defined as 
“an impairment with an actual or expected 
duration of 6 months or less.” 42 U.S.C. 
12102(3)(B). In the NPRM, the Department 
proposed revising the “‘regarded as” prong in 
§§ 35.108(a)(1)(iii) and 36.105(a)(4) (iii) to 
reference the regulatory provisions that 
implement 42 U.S.C. 12102(3). The NPRM 
proposed, at §§ 35.108(f) and 36.105 (f}, that 
“regarded as’ having an impairment would 
mean that the individual has been subjected 
to an action prohibited by the ADA because 
of an actual or perceived impairment that is 
not both “transitory and minor.” 

The first proposed sentence directed that 
the meaning of the ‘‘regarded as prong” shall 
be understood in light of the requirements in 
§§ 35.108(f) and 36.105(f). The second 
proposed sentence merely provided a 
summary restatement of the requirements of 
§§ 35.108(f) and 36.105(f). The Department 
received no comments in response to this 
proposed language. Upon consideration, 
however, the Department decided to retain 
the first proposed sentence but omit the 
second as superfluous. Because the first 
sentence explicitly incorporates and directs 
the public to the requirements set out in 
§§ 35.108(f) and 36.105(f), the Department 
believes that summarizing those 
requirements here is unnecessary. 
Accordingly, in the final rule, 

§§ 35.108(a)(1)Gii) and 36.105(a)(1) (iii) 
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simply reference paragraph (f) of the 
respective section. See also, discussion in the 
Guidance and Section-by-Section analysis of 
§§ 35.108(f) and 36.105(f), below. 


Sections 35.108(a)(2) and 36.105(a)(2} 
Definition of “disability’’—Rules of 
Construction 

In the NPRM, the Department proposed 
§§ 35.108(a)(2) and 36.105(a)(2), which set 
forth rules of construction on how to apply 
the definition of ‘‘disability.” Proposed 
§§ 35.108(a)(2)(i) and 36.105(a)(2)(i) state that 
an individual may establish coverage under 
any one or more of the prongs in the 
definition of “‘disability”—the “actual 
disability” prong in paragraph (a)(1)(i), the 
“record of” prong in paragraph (a)(1)(ti) or 
the “regarded as” prong in paragraph 
(a)(1) (iii). See §§ 35.108(a)(1)(i) through (iii); 
36.105(a)(1)(i) through (iii). The NPRM’s 
inclusion of rules of construction stemmed 
directly from the ADA Amendments Act, 
which amended the ADA to require that the 
definition of ‘disability’ be interpreted in 
conformance with several specific directives 
and an overarching mandate to ensure “broad 
coverage. , . to the maximum extent 
permitted by the terms of [the ADA]." 42 
U.S.C. 12102(4)(A). 

To be covered under the ADA, an 
individual must satisfy only one prong. The 
term “‘actual disability” is used in these rules 
of construction as shorthand terminology to 
refer to an impairment that substantially 
limits a major life activity within the 
meaning of the first prong of the definition 
of “disability.” See §§ 35.108(a)(1)(); 
36.105(a)(1)(i). The terminology selected is 
for ease of reference. It is not intended to 
suggest that an individual with a disability 
who is covered under the first prong has any 
greater rights under the ADA than an 
individual who is covered under the “record 
of” or “regarded as” prongs, with the 
exception that the ADA Amendments Act 
revised the ADA to expressly state that an 
individual who meets the definition of 
“disability” solely under the “regarded as” 
prong is not entitled to reasonable 
modifications of policies, practices, or 
procedures. See 42 U.S.C. 12201(h). 

Proposed §§ 35.108(a)(2)(ii) and 
36.105(a)(2)(ii) were intended to incorporate 
Congress’s expectation that consideration of 
coverage under the “actual disability” and 
“record of disability” prongs of the definition 
of “disability” will generally be unnecessary 
except in cases involving requests for 
reasonable modifications. See 154 Cong. Rec. 
H6068 (daily ed. June 25, 2008) (joint 
statement of Reps. Steny Hoyer and Jim 
Sensenbrenner). Accordingly, these 
provisions state that, absent a claim that a 
covered entity has failed to provide 
reasonable modifications, typically it is not 
necessary to rely on the ‘‘actual disability” or 
“record of" disability prongs. Instead, in 
such cases, the coverage can be evaluated 
exclusively under the ‘regarded as”’ prong,” 
which does not require a showing of an 
impairment that substantially limits a major 
life activity or a record of such an 
impairment. Whether or not an individual is 
challenging a covered entity’s failure to 
provide reasonable modifications, the 
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individual may nevertheless proceed under 
the “actual disability” or “record of’ prong. 
The Department notes, however, that where 
an individual is challenging a covered 
entity’s failure to provide effective 
communication, that individual cannot rely 
solely on the “regarded as prong” because 
the entitlement to an auxiliary aid or service 
is contingent on a disability-based need for 
the requested auxiliary aid or service. See 28 
CFR 35.160(b), 28 CFR 36.303(c). 

The Department received no comments 
objecting to these proposed rules of 
construction. The final rule retains these 
provisions but renumbers them as paragraphs 
(ii) and (iii) of §§ 35.108(a)(2) and 
36.105(a)(2) and replaces the reference to 
“covered entity” in the title III regulatory text 
with ‘public accommodation.” 

The Department has added a third rule of 
construction at the beginning of 
§§ 35.108(a)(2) and 36.105(a)(2), numbered 
§§ 35.108(a)(2)(i) and 36.105(a)(2)(i). Closely 
tracking the amended statutory language, 
these provisions state that ‘‘[t}he definition of 
disability shall be construed broadly in favor 
of expansive coverage, to the maximum 
extent permitted by the terms of the ADA.” 
See 42 U.S.C. 12102(4)(A). This principle is 
referenced in other portions of the final rule, 
but the Department believes it is important 
to include here underscore Congress's intent 
that it be applied throughout the 
determination of whether an individual falls 
within the ADA definition of “‘disability.” 


Sections 35.108(b) and 36.105(b)—Physical 
or Mental Impairment 


The ADA Amendments Act did not change 
the meaning of the term “physical or mental 
impairment.” Thus, in the NPRM, the 
Department proposed only minor 
modifications to the general regulatory 
definitions for this term at §§ 35.108(b)(1)(i) 
and 36.105(b)(1)(i) by adding examples of 
two additional body systems—the immune 
system and the circulatory system—that may 
be affected by a physical impairment. 

In addition, the Department proposed 
adding ‘‘dyslexia” to §§ 35.108(b)(2) and 
36.105(b}(2) as an example of a specific 
learning disability that falls within the 
meaning of the phrase “physical or mental 
impairment.” Although dyslexia is a specific 
diagnosable learning disability that causes 
difficulties in reading, unrelated to 
intelligence and education, the Department 
became aware that some covered entities 
mistakenly believe that dyslexia is not a 
clinically diagnosable impairment. Therefore, 
the Department sought public comment 
regarding its proposed inclusion of a 
reference to dyslexia in these sections. 

The Department received a significant 
number of comments in response to this 
proposal. Many commenters supported 
inclusion of the reference to dyslexia. Some 
of these commenters also asked the 
Department to include other examples of 
specific learning disabilities such as 
dysgraphia? and dyscalculia.2 Several 


1 Dysgraphia is a learning disability that 
negatively affects the ability to write. 

2 Dyscalculia is a learning disability that 
negatively affects the processing and learning of 
numerical information. 


commenters remarked that as “research and 
practice bear out, dyslexia is just one of the 
specific learning disabilities that arise from 
‘neurological differences in brain structure 
and function and affect a person's ability to 
receive, store, process, retrieve or 
communicate information.’” These 
commenters identified the most common 
specific learning disabilities as; ‘‘Dyslexia, 
dysgraphia, dyscalculia, auditory processing 
disorder, visual processing disorder and non- 
verbal learning disabilities,” and 
recommended that the Department rephrase 
its reference to specific learning disabilities 
to make clear that there are many other 
specific learning disabilities besides dyslexia. 
The Department has considered all of these 
comments and has decided to use the phrase 
“dyslexia and other specific learning 
disabilities” in the final rule. 

Another commenter asked the Department 
to add a specific definition of dyslexia to the 
regulatory text itself. The Department 
declines to do so as it does not give 
definitions for any other physical or mental 
impairment in the regulations. 

Other commenters recommended that the 
Department add ADHD to the list of 
examples of “physical or mental 
impairments” in §§ 35.108(b)(2) and 
36.105(b)(2).2 Some commenters stated that 
ADHD, which is not a specific learning 
disability, is a very commonly diagnosed 
impairment that is not always well 
understood. These commenters expressed 
concern that excluding ADHD from the list 
of physical and mental impairments could be 
construed to mean that ADHD is less likely 
to support an assertion of disability as 
compared to other impairments. On 
consideration, the Department agrees that, 
due to the prevalence of ADHD but lack of 
public understanding of the condition, 
inclusion of ADHD among the examples set 
forth in §§ 35.108(b)(2) and 36.105(b)(2) will 
provide appropriate and helpful guidance to 
the public. 

Other commenters asked the Department to 
include arthritis, neuropathy, and other 
examples of physical or mental impairments 
that could substantially impair a major life 
activity. The Department declines to add any 
other examples because, while it notes the 
value in clarifying the existence of 
impairments such as ADHD, it also 
recognizes that the regulation need not 
elaborate an inclusive list of all impairments, 
particularly those that are very prevalent, 
such as arthritis, or those that may be 
symptomatic of other underlying 
impairments already referenced in the list, 
such as neuropathy, which may be caused by 


3 The Department is using the term ADHD in the 
same manner as it is currently used in the 
Diagnostic and Statistical Manual of Mental 
Disorders: Fifth Edition (DSM-—5), to refer to three 
different presentations of symptoms: Predominantly 
inattentive (which was previously known as 
“attention deficit disorder); predominantly 
hyperactive or impulsive; or a combined 
presentation of inattention and hyperactivity- 
impulsivity. The DSM-5 is the most recent edition 
of a widely-used manual designed to assist 
clinicians and researchers in assessing mental 
disorders. See Diagnostic and Statistical Manual of 
Mental Disorders: Fifth Edition DSM-5, American 
Psychiatric Association, at 59-66 (2013). 
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cancer or diabetes. The list is merely 
illustrative and not exhaustive. The 
regulations clearly state that the phrase 
“physical or mental impairment” includes, 
but is not limited to” the examples provided. 
No negative implications should be drawn 
from the omission of any specific impairment 
in §§ 35.108(b) and 36.105(b). 

The Department notes that it is important 
to distinguish between conditions that are 
impairments and physical, environmental, 
cultural, or economic characteristics that are 
not impairments. The definition of the term 
“impairment” does not include physical 
characteristics such as eye color, hair color, 
or left-handedness, or height, weight, or 
muscle tone that are within “normal” range. 
Moreover, conditions that are not themselves 
physiological disorders, such as pregnancy, 
are not impairments. However, even if an 
underlying condition or characteristic is not 
itself a physical or mental impairment, it may 
give rise to a physical or mental impairment 
that substantially limits a major life activity. 
In such a case, an individual would be able 
to establish coverage under the ADA. For 
example, while pregnancy itself is not an 
impairment, a pregnancy-related impairment 
that substantially limits a major life activity 
will constitute a disability under the first 
prong of the definition. Major life activities 
that might be substantially limited by 
pregnancy-related impairments could 
include walking, standing, and lifting, as 
well as major bodily functions such as the 
musculoskeletal, neurological, 
cardiovascular, circulatory, endocrine, and 
reproductive functions. Alternatively, a 
pregnancy-related impairment may constitute 
a “record of” a substantially limiting 
impairment, or may be covered under the 
“regarded as” prong if it is the basis for a 
prohibited action and is not both “‘transitory 
and minor.” 


Sections 35.108(c) and 36.105(c)—Major Life 
Activities 

Prior to the passage of the ADA 
Amendments Act, the ADA did not define 
“major life activities,” leaving delineation of 
illustrative examples to agency regulations. 
Paragraph 2 of the definition of ‘‘disability”’ 
in the Department’s current title I] and title 
I] regulations at 28 CFR 35.104 and 36,104 
states that ‘‘major life activities’ means 
functions such as caring for one’s self, 
performing manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, and 
working. 

The ADA Amendments Act significantly 
expanded the range of major life activities by 
directing that ‘major’ be interpreted in a 
more expansive fashion, by adding a 
significant new category of major life 
activities, and by providing non-exhaustive 


4Prepnancy-related impairments may include, 
but are not limited to: Disorders of the uterus and 
cervix, such as insufficient cervix or uterine 
fibroids; and pregnancy-related anemia, sciatica, 
carpal tunnel syndrome, gestational diabetes, 
nausea, abnormal heart rhythms, limited 
circulation, or depression. See EEOC Enforcement 
Guidance on Pregnancy Discrimination and Related 
Issues, EEOC Notice 915.003, June 25, 2015, 
available at http://www.eeoc.gov/laws/guidance/ 
pregnancy_guidance.cfm (last visited Feb. 3, 2016). 
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lists of examples of major life activities. The 
amended statute’s first list of major life 
activities includes, but is not limited to, 
“caring for oneself, performing manual tasks, 
seeing, hearing, eating, sleeping, walking, 
standing, lifting, bending, speaking, 
breathing, learning, reading, concentrating, 
thinking, communicating, and working.” 42 
U.S.G, 12102(2)(A), The ADA Amendments 
Act also broadened the definition of “major 
life activity” to include physical or mental 
impairments that substantially limit the 
operation of a “major bodily function,” 
which include, but are not limited to, the 
“functions of the immune system, normal 
cell growth, digestive, bowel, bladder, 
neurological, brain, respiratory, circulatory, 
endocrine, and reproductive functions.” 42 
U.S.C. 12102(2)(B). These expanded lists of 
examples of major life activities reflect 
Congress’s directive to expand the meaning 
of the term ‘‘major” in response to court 
decisions that interpreted the term more 
narrowly than Congress intended. See Public 
Law 110-25, sec. 3 (b)(4). 


Examples of Major Life Activities, Other 
Than the Operations of a Major Bodily 
Function 


In the NPRM, at §§ 35.108(c) and 36.105(c), 
the Department proposed revisions of the 
title II and title III lists of examples of major 
life activities (other than the operations of a 
major bodily function) to incorporate all of 
the statutory examples, as well as to provide 
additional examples included in the EEOC 
title I final regulation—reaching, sitting, and 
interacting with others. See 29 CFR 
1630.2(i)(1)(). 

A number of commenters representing 
persons with disabilities or the elderly 
recommended that the Department add a 
wide variety of other activities to this first 
list. Some commenters asked the Department 
to include references to test taking, writing, 
typing, keyboarding, or executive function.5 
Several commenters asked the Department to 
include other activities as well, such as the 
ability to engage in sexual activity, perform 
mathematical calculations, travel, or drive. 
One commenter asked the Department to 
recognize that, depending upon where 
people live, other life activities may fall 
within the category of major life activities. 
This commenter asserted, for example, that 
tending livestock or operating farm 
equipment can be a major life activity in a 
farming or ranching community, and that 
maintaining septic, well or water systems, or 
gardening, composting, or hunting may be a 
major life activity in a rural community. 

On consideration of the legislative history 
and the relevant public comments, the 
Department decided to include “writing” as 
an additional example in its non-exhaustive 
list of examples of major life activities in the 
final rule. The Department notes Congress 


5 “Executive function” is an umbrella term that 
has been described as referring to “‘a constellation 
of cognitive abilities that include the ability to plan, 
organize, and sequence tasks and manage multiple 
tasks simultaneously.” See, e.g. National Institute of 
Neurological Disorders and Stroke, Domain Specific 
Tasks of Executive Functions, available at 
grants.nih.gov/grants/guide/notice-files/NOT-NS- 
04-012.him] (last visited Feb. 3, 2016). 


repeatedly stressed that writing is one of the 
major life activities that is often affected by 
a covered learning disability. See, e.g., 154 
Cong. Rec. $8842 (daily ed. Sept. 16, 2008) 
(Statement of the Managers); H.R. Rep. No. 
110-730 pt. 1, at 10-11 (2008). 

Other than “writing,” the Department 
declines to add additional examples of major 
life activities to these provisions in the final 
tule. This list is illustrative, and the 
Department believes that it is neither 
necessary nor possible to list every major life 
activity. Moreover, the Department notes that 
many of the commenters’ suggested 
inclusions implicate life activities already 
included on the list. For example, although, 
as commenters pointed out, some courts have 
concluded that test taking is a major life 
activity, the Department notes that one or 
more already-included major life activities— 
such as reading, writing, concentrating, or 
thinking, among others—will virtually 
always be implicated in test taking. 
Similarly, activities such as operating farm 
equipment, or maintaining a septic or well 
system, implicate already-listed major life 
activities such as reaching, lifting, bending, 
walking, standing, and performing manual 
tasks. 

The commenters’ suggested additions also 
implicate the operations of various bodily 
systems that may already be recognized as 
major life activities. See discussion of 
§§ 35.108(c)(1)(ii) and 36.105(c)(1)(ii), below. 
For example, it is the Department’s view that 
individuals who have cognitive or other 
impairments that affect the range of abilities 
that are often described as part of “executive 
function” will likely be able to assert that 
they have impairments that substantially 
limit brain function, which is one of the 
major bodily functions listed among the 
examples of major life activities. 


Examples of Major Life Activities— 
Operations of a Major Bodily Function 


In the NPRM, the Department proposed 
revising the regulatory definitions of 
disability at §§ 35.108(c)(1)(ii) and 
36.105(c)(1) (ii) to make clear that the 
operations of major bodily functions are 
major life activities, and to include a non- 
exhaustive list of examples of major bodily 
functions, consistent with the language of the 
ADA as amended. Because the statutory list 
is non-exhaustive, the Department also 
proposed further expanding the list to 
include the following examples of major 
bodily functions: The functions of the special 
sense organs and skin, genitourinary, 
cardiovascular, hemic, lymphatic, and 
musculoskeletal systems. These six major 


6 In Bartlett v. N.Y. State Bd. of Law Exam’rs, 970 
F, Supp. 1094, 1117 (S.D.N.Y. 1997), aff'd in part 
and vacated in part, 156 F.3d 321 (2d Cir. 1998), 
cert. granted, judgment vacated on other grounds, 
527 U.S. 1031 (1999), and aff’d in part, vacated in 
part, 226 F.3d 69 (2d Cir. 2000), then-Judge 
Sotomayor stated, ‘‘[I]Jn the modern era, where test- 
taking begins in the first grade, and standardized 
tests are a regular and often life-altering occurrence 
thereafter, both in school and at work, J find test- 
taking is within the ambit of ‘major life activity.’ ” 
See also Rawdin v. American Bd. of Pediatrics, 985 
F, Supp. 2d 636 (E.D. Pa. 2013), aff'd. on other 
grounds, 2014 U.S. App. LEXIS 17002 (3d Cir. Sept. 
3, 2014). 
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bodily functions also are specified in the 
EEOC title I final regulation. 29 CFR 
1630.2(i)(1)(i). 

One commenter objected to the 
Department’s inclusion of additional 
examples of major life activities in both these 
lists, suggesting that the Department include 
only those activities and conditions 
specifically set forth in the ADA as amended. 
The Department believes that providing other 
examples of major life activities, including 
major bodily functions, is within the 
Attorney General’s authority to both interpret 
titles II and III of the ADA and promulgate 
implementing regulations and that these 
examples provide helpful guidance to the 
public. Therefore, the Department declines to 
limit its lists of major life activities to those 
specified in the statute. Further, the 
Department notes that even the expanded 
lists of major life activities and major bodily 
functions are illustrative and non-exhaustive. 
The absence of a particular life activity or 
bodily function from the list should not 
create a negative implication as to whether 
such activity or function constitutes a major 
life activity under the statute or the 
implementing regulation. 


Rules of Construction for Major Life Activities 


In the NPRM, proposed §§ 35.108(c)(2) and 
36.105(c)(2) set out two specific principles 
applicable to major life activities: “‘[iJn 
determining other examples of major life 
activities, the term ‘major’ shall not be 
interpreted strictly to create a demanding 
standard for disability,” and “[w]hether an 
activity is a ‘major life activity’ is not 
determined by reference to whether it is of 
‘central importance to daily life.’” The 
proposed language furthered a main purpose 
of the ADA Amendments Act—to reject the 
standards enunciated by the Supreme Court 
in Toyota Motor Manufacturing, Kentucky, 
Inc. v. Williams that (1) strictly interpreted 
the terms ‘‘substantially” and “major” in the 
definition of “disability” to create a 
demanding standard for qualifying as 
disabled under the ADA, and that (2) 
required an individual to have an 
impairment that prevents or severely restricts 
the individual from doing activities that are 
of central importance to most people’s daily 
lives to be considered as ‘“‘substantially 
limited” in performing a major life activity 
under the ADA. Public Law 110-325, sec. 
2(b)(4). 

The Department did not receive any 
comments objecting to its proposed language. 
In the final rule, the Department retained 
these principles but has numbered each 
principle individually and deemed them 
“rules of construction” because they are 
intended to inform the determination of 
whether a particular activity is a major life 
activity. 


Sections 35.108(d}(1) and 36.105(d}(1J— 
Substantially Limits 


Overview. The ADA as amended directs 
that the term “substantially limits” shall be 
“interpreted consistently with the findings 
and purposes of the ADA Amendments Act.” 
42 U.S.C. 12102(4)(B). See also Findings and 
Purposes of the ADA Amendments Act, 
Public Law 110-325, sec. 2(a)-(b). In the 
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NPRM, the Department proposed to add nine 
rules of construction at §§ 35.108(d) and 
36.105(d) clarifying how to interpret the 
meaning of ‘substantially limits” when 
determining whether an individual’s 
impairment substantially limits a major life 
activity. These rules of construction are 
based on the requirements of the ADA as 
amended and the clear mandates of the 
legislative history. Due to the insertion of the 
rules of construction, these provisions are 
renumbered in the final rule. 


Sections 35.108(d)(1)(i) and 36.105(d)(1)(iJ— 
Broad Construction, Not a Demanding 
Standard 


In accordance with Congress’s overarching 
directive to construe the term “disability” 
broadly, see 42 U.S.C. 12102(4)(A), the 
Department, in its NPRM, proposed 
§§ 35.108(d)(1)@) and 36.105(d)(1)(i), which 
state: “The term ‘substantially limits’ shall be 
construed broadly in favor of expansive 
coverage, to the maximum extent permitted 
by the terms of the ADA.” These provisions 
are also rooted in the Findings and Purposes 
of the ADA Amendments Act, in which 
Congress instructed that “the question of 
whether an individual’s impairment is a 
disability under the ADA should not demand 
extensive analysis.” See Public Law 110-325, 
sec. 2(b)(1), (4)-(5). 

Several commenters on these provisions 
supported the Department's proposal to 
include these rules of construction, noting 
that they were in keeping with both the 
statutory language and Congress’s intent to 
broaden the definition of ‘‘disability” and 
restore expansive protection under the ADA. 
Some of these commenters stated that, even 
after the passage of the ADA Amendments 
Act, some covered entities continued to 
apply a narrow definition of “disability.” 

Other commenters expressed concerns that 
the proposed language would undermine 
congressional intent by weakening the 
meaning of the word “‘substantial.” One of 
these commenters asked the Department to 
define the term “substantially limited” to 
include an element of materiality, while 
other commenters objected to the breadth of 
these provisions and argued that it would 
make the pool of people who might claim 
disabilities too large, allowing those without 
substantial limitations to be afforded 
protections under the law. Another 
commenter expressed concern about the 
application of the regulatory language to the 
diagnosis of learning disabilities and ADHD. 

The Department considered all of these 
comments and declines to provide a 
definition of the term ‘substantially limits” 
or make any other changes to these 
provisions in the final rule. The Department 
notes that Congress considered and expressly 
rejected including language defining the term 
“substantially limits’: “We have concluded 
that adopting a new, undefined term that is 
subject to widely disparate meanings is not 
the best way to achieve the goal of ensuring 
consistent and appropriately broad coverage 
under this Act. The resulting need for further 
judicial scrutiny and construction will not 
help move the focus from the threshold issue 
of disability to the primary issue of 
discrimination.” 154 Cong. Rec. $8441. (daily 


ed. Sept. 16, 2008) (Statement of the 
Managers). 

The Department believes that the nine 
rules of construction interpreting the term 
“substantially limits” provide ample 
guidance on determining whether an 
impairment substantially limits a major life 
activity and are sufficient to ensure that 
covered entities will be able to understand 
and apply Congress’s intentions with respect 
to the breadth of the definition of 
“disability.” 

Moreover, the commenters’ arguments that 
these provisions would undermine 
congressional intent are unsupported. To the 
contrary, Congress clearly intended the ADA 
Amendments Act to expand coverage: “The 
managers have introduced the ADA 
Amendments Act of 2008 to restore the 
proper balance and application of the ADA 
by clarifying and broadening the definition of 
disability, and to increase eligibility for the 
protections of the ADA. It is our expectation 
that beacause this bill makes the definition of 
disability more generous, some people who 
were not covered before will now be 
covered.” 154 Gong. Rec. $8441 (daily ed. 
Sept. 16, 2008) (Statement of the Managers). 

The Department has also considered the 
comments expressed about the interplay 
between the proposed regulatory language 
and the diagnosis of learning disabilities and 
ADHD disorders. The Department believes 
that the revised definition of “disability,” 
including, in particular, the provisions 
construing ‘substantially limits,” strikes the 
appropriate balance to effectuate Congress's 
intent when it passed the ADA Amendments 
Act, and will not modify its regulatory 
language in response to these comments. 


Sections 35.108(d}(1)(ii) and 
36.105(d)(1}(ii)—Primary Object of ADA 
Cases 

In the ADA Amendments Act, Congress 
directed that rules of construction should 
ensure that ‘‘substantially limits’ is 
construed in accordance with the findings 
and purposes of the statute. See 42 U.S.C. 
12102(4)(B). One of the purposes of the Act 
was to convey that “‘the primary object of 
attention in cases brought under the ADA 
should be whether entities covered under the 
ADA have complied with the obligations and 
to convey that the question of whether an 
individuals’ impairment is a disability 
should not demand extensive analysis.” 
Public Law 110-325, sec. 2(b}(5). The 
legislative history clarifies that: “Through 
this broad mandate [of the ADA], Congress 
sought to protect anyone who is treated less 
favorably because of a current, past, or 
perceived disability. Congress did not intend 
for the threshold question of disability to be 
used as a means of excluding individuals 
from coverage. Nevertheless, as the courts 
began interpreting and applying the 
definition of disability strictly, individuals 
have been excluded from the protections that 
the ADA affords because they are unable to 
meet the demanding judicially imposed 
standard for qualifying as disabled.”'). H.R. 
Rep. No. 110-730, pt. 2, at 5 (2008) (House 
Committee on the Judiciary). 

In keeping with Congress’s intent and the 
language of the ADA Amendments Act, the 
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rules of construction at proposed 

§§ 35.108(d)(1)(iii) and 36.105(d)(1) (iii) make 
clear that the primary object of attention in 
ADA cases should be whether public or other 
covered entities have complied with their 
obligations and whether discrimination has 
occurred, not the extent to which an 
individual's impairment substantially limits 
a major life activity. In particular, the 
threshold issue of whether an impairment 
substantially limits a major life activity 
should not demand extensive analysis. 

A niimber of commenters expressed 
support for these rules of construction, 
noting that they reinforced Congress's intent 
in ensuring that the primary focus will be on 
compliance. Several commenters abjected to 
the use of the word “cases” in these 
provisions, stating that it lacked clarity. The 
word “cases” tracks the language of the ADA 
Amendments Act and the Department 
declines to change the term. 

A few commenters objected to these 
provisions because they believed that the 
language would be used to supersede or 
otherwise change the required analysis of 
requests for reasonable modifications or 
testing accommodations. See 28 CFR 
35.130(b)(7), 36.302, 36.309. The Department 
disagrees with these commenters. These rules 
of construction relate only to the 
determination of coverage under the ADA. 
They do not change the analysis of whether 
a discriminatory act has taken place, 
including the determination as to whether an 
individual is entitled to a reasonable 
modification or testing accommodation. See 
discussion of §§ 35.108(d)(4)(vii) and 
36.105(d)(1)(vii) below. 

The Department retained the language of 
these rules of construction in the final rule 
except that in the title IT regulatory text it 
has changed the reference from “covered 
entity" to “public accommodation.” The 
Department also renumbered these 
provisions as §§ 35.108(d)(1)(ii) and 
36.105 (d)(1)(ii). 


Sections 35.108(d)(1)(iii) and 
36.105(d)(1){iii)Impairment Need Not 
Substantially Limit More Than One Major 
Life Activity 

Proposed §§ 35.108(d)(1)(viii) and 
36.105(d)(1)(viii) stated that ‘‘[a]n 
impairment that substantially limits one 
major life activity need not substantially 
limit other major life activities in order to be 
considered a substantially limiting - 
impairment.” See 42 U.S.C, 12102(4)(C). Thi 
language reflected the statutory intent to 
reject court decisions that had required 
individuals to show that an impairment 
substantially limits more than one major life 
activity. See 154 Cong, Rec. S8841—44 (daily 
ed. Sept. 16, 2008) (Statement of the 
Managers). Applying this principle, for 
example, an individual seeking to establish 
coverage under the ADA need nat show a 
substantial limitation in the ability to learn 
if that individual is substantially limited in 
another major life activity, such as walking, 
or the functioning of the nervous or 
endocrine systems. The proposed rule also 
was intended to clarify that the ability to 
perform one or more particular tasks within 
a broad category of activities does not 
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preclude coverage under the ADA. See H.R. 
Rep. No. 110-730, pt. 2, at 19 & n.52 (2008) 
(House Committee on the Judiciary). For 
instance, an individual with cerebral palsy 
could have a capacity to perform certain 
manual tasks yet nonetheless show a 
substantial limitation in the ability to 
perform a “broad range’’ of manual tasks. 

The Department received one comment 
specifically supporting this provision and 
none opposing it. The Department is 
retaining this language in the final rule 
although it is renumbered and is found at 
§§ 35.108(d)(1) (iii) and 36.105(d)(1)(iii). 


Sections 35.108(d)(1){iv) and 
36.105(d)(1)(Giv)—Impairments That Are 
Episodic or in Remission 


The ADA as amended provides that “an 
impairment that is episodic or in remission 
is a disability if it would substantially limit 
a major life activity when active.” 

42 U.S.C. 12102(4)(D). In the NPRM, the 
Department proposed §§ 35.108(d)(1)(vii) and 
36.105(d)(1)(vii) to directly incorporate this 
language. These provisions are intended to 
reject the reasoning of court decisions 
concluding that certain individuals with 
certain conditions—such as epilepsy or post 
traumatic stress disorder—were not protected 
by the ADA because their conditions were 
episodic or intermittent. The legislative 
history provides that “[t]his. . . rule of 
construction thus rejects the reasoning of the 
courts in cases like Todd v. Academy Corp. 

[57 F. Supp. 2d 448, 453 (S.D. Tex. 1999)] 
where the court found that the plaintiff's 
epilepsy, which resulted in short seizures 
during which the plaintiff was unable to 
speak and experienced tremors, was not 
sufficiently limiting, at least in part because 
those seizures occurred episodically. It 
similarly rejects the results reached in cases 
[such as Pimental v. Dartmouth-Hitchcock 
Clinic, 236 F. Supp. 2d 177, 182-83 (D.N.H. 
2002)] where the courts have discounted the 
impact of an impairment [such as cancer] 
that may be in remission as too short-lived 
to be substantially limiting. It is thus 
expected that individuals with impairments 
that are episodic or in remission (e.g., 
epilepsy, multiple sclerosis, cancer) will be 
able to establish coverage if, when active, the 
impairment or the manner in which it 
manifests (e.g., seizures) substantially limits 
a major life activity.”" H.R. Rep. No. 110-730, 
pt. 2, at 19-20 (2008) (House Committee on 
the Judiciary). 

Some examples of impairments that may 
be episodic include hypertension, diabetes, 
asthma, major depressive disorder, bipolar 
disorder, and schizophrenia. The fact that the 
periods during which an episodic 
impairment is active and substantially limits 
a major life activity may be brief or occur 
infrequently is no longer relevant to 
determining whether the impairment 
substantially limits a major life activity. For 
example, a person with post-traumatic stress 
disorder who experiences intermittent 
flashbacks to traumatic events is 
substantially limited in brain function and 
thinking. 

The Department received three comments 
in response to these provisions. Two 
commenters supported this provision and 


one commenter questioned about how school 
systems should provide reasonable 
modifications to students with disabilities 
that are episodic or in remission. As 
discussed elsewhere in this guidance, the 
determination of what is an appropriate 
modification is separate and distinct from the 
determination of whether an individual is 
covered by the ADA, and the Department 
will not modify its regulatory language in 
response to this comment. 


Sections 35.108(d)(1}{v) and 36.105(d}(1}(vJ— 
Comparisons to Most People in the 
Population, and Impairment Need Not 
Prevent or Significantly or Severely Restrict a 
Major Life Activity 

In the legislative history of the ADA 
Amendments Act, Congress explicitly 
recognized that it had always intended that 
determinations of whether an impairment 
substantially limits a major life activity 
should be based on a comparison to most 
people in the population. The Senate 
Managers Report approvingly referenced the 
discussion of this requirement in the 
committee report from 1989. See 154 Cong. 
Rec. $8842 (daily ed. Sept. 16, 2008) 
(Statement of the Managers) (citing S. Rep. 
No. 101-116, at 23 (1989)). The preamble to 
the Department’s 1990 title II and title III 
regulations also referenced that the impact of 
an individual's impairment should be based 
on a comparison to mast people. See 56 FR 
35694, 35699 (July 26, 1991). 

Consistent with its longstanding intent, 
Congress directed, in the ADA Amendments 
Act, that disability determinations “should 
not demand extensive analysis” and that 
impairments do not need to rise to the level 
of ‘‘prevent[ing] or severely restrict[ing] the 
individual from doing activities that are of 
central importance to most people’s daily 
lives.” See Public Law 110-325, sec. 2(b)(4)- 
(5). In giving this direction, Congress sought 
to correct the standard that courts were 
applying to determinations of disability after 
Toyota, which had created ‘‘a situation in 
which physical or mental impairments that 
would previously have been found to 
constitute disabilities are not considered 
disabilities under the Supreme Court’s 
narrower standard.” 154 Cong. Rec. S8840-— 
8841 (daily ed. Sept. 16, 2008) (Statement of 
the Managers), The ADA Amendments Act 
thus abrogates Toyota’s holding by 
mandating that “substantially limited” must 
no longer create ‘‘an inappropriately high 
level of limitation.” See Public Law 110-325, 
sec. 2(b)(4)-(5) and 42 U.S.C. 12102(4)(B). 
For example, an individual with carpal 
tunnel syndrome, a physical impairment, can 
demonstrate that the impairment 
substantially limits the major life activity of 
writing even if the impairment does not 
prevent or severely restrict the individual 
from writing. 

Accordingly, proposed §§ 35.108(d)(1)(ii) 
and 36.105(d)(1)(ii) state that an impairment 
is a disability if it substantially limits the 
ability of an individual to perform a major 
life activity as compared to most people in 
the general population. However, an 
impairment does not need to prevent, or 
significantly or severely restrict, an 
individual from performing a major life 
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activity in order to be substantially limiting. 
The proposed language in the NPRM was 
rooted in the corrective nature of the ADA 
Amendments Act and its explicit rejection of 
the strict standards imposed under Toyota 
and its progeny. See Public Law 110-325, 
sec. 2(b)(4). 

The Department received several 
comments on these provisions, none of 
which recommended modification of the 
regulatory language, A few commenters 
taised concerns that are further addressed in 
the ‘Condition, manner, or duration” section 
below, regarding the Department's inclusion 
in the NPRM preamble of a reference to 
possibly using similarly situated individuals 
as the basis of comparison. The Department 
has removed this discussion and clarified 
that it does not endorse reliance on similarly 
situated individuals to demonstrate 
substantial limitations. For example, the 
Department recognizes that when 
determining whether an elderly person is 
substantially limited in a major life activity, 
the proper comparison is most people in the 
general population, and not similarly 
situated elderly individuals. Similarly, 
someone with ADHD should be compared to 
most people in the general population, most 
of whom do not have ADHD. Other 
commenters expressed interest in the 
possibility that, in some cases, evidence to 
support an assertion that someone has an 
impairment might simultaneously be used to 
demonstrate that the impairment is 
substantially limiting. These commenters 
approvingly referenced the EEOC’s 
interpretive guidance for its ADA 
Amendments Act regulation, which provided 
an example of an individual with a learning 
disability. See 76 FR 16978, 17009 (Mar. 25, 
2011). In that example, evidence gathered to 
demonstrate the impairment of a learning 
disability showed a discrepancy between the 
person’s age, measured intelligence, and 
education and that person's actual versus 
expected achievement. The EEOC noted that 
such individuals also likely would be able to 
demonstrate substantial limitations caused 
by that impairment to the major life activities 
of learning, reading, or thinking, when 
compared to most people in the general 
population, especially when the ameliorative 
effects of mitigating measures were set aside. 
The Department concurs with this view. 

Finally, the Department added an explicit 
statement recognizing that not every 
impairment will constitute a disability 
within the meaning of the section. This 
language echoes the Senate Statement of 
Managers, which clarified that; “(NJot every 
individual with a physical or mental 
impairment is covered by the first prong of 
the definition of disability in the ADA. An 
inipairment that does not substantially limit 
a major life activity is not a disability under 
this prong.” 154 Cong, Rec. $8841 (daily ed. 
Sept. 16, 2008) (Statement of the Managers). 


Sections 35.108(d)(1}(vi) and 
36.105(d)}(1)(vi)—“‘Substantially Limits” 
Shall Be Interpreted To Require a Lesser 
Degree of Functional Limitation Than That 
Required Prior to the ADA Amendments Act 


In the NPRM, proposed §§ 35.108(d)(1)(iv) 
and 36.105(d)(1)(iv) state that determining 
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whether an impairment substantially limits a 
major life activity requires an individualized 
assessment. But, the interpretation and 
application of the term “substantially limits” 
for this assessment requires a lower degree of 
functional limitation than the standard 
applied prior to the ADA Amendments Act. 

These rules of construction reflect 
Congress’s concern that prior to the adoption 
of the ADA Amendments Act, courts were 
using too high a standard to determine 
whether an impairment substantially limited 
a major life activity. See Public Law 110-325, 
sec. 2(b)(4)-(5); see also 154 Cong. Rec. 
$8841 (daily ed. Sept. 16, 2008) (Statement 
of the Managers) (‘This bill lowers the 
standard for determining whether an 
impairment constitute[s] a disability and 
reaffirms the intent of Congress that the 
definition of disability in the ADA is to be 
interpreted broadly and inclusively."’). 

The Department received no comments on 
these provisions. The text of these provisions 
is unchanged in the final rule, although they 
have been renumbered as §§ 35.108(d)(1)(vi) 
and 36.105(d)(1)(vi). 


Sections §§ 35.108(d)(1){vii) and 
36,105(d)(1)(vii)—Comparison of Individual’s 
Performance of Major Life Activity Usually 
Will Not Require Scientific, Medical, or 
Statistical Analysis 


In the NPRM, the Department proposed at 
§§ 35.108(d)(1)(v) and 36.105(d)(1)(v) rules of 
construction making clear that the 
comparison of an individual’s performance of 
a major life activity to that of most people in 
the general population usually will not 
require scientific, medical, or statistical 
evidence. However, this rule is not intended 
to prohibit or limit the use of scientific, 
medical, or statistical evidence in making 
such a comparison where appropriate. 

These rules of construction reflect 
Congress's rejection of the demanding 
standards of proof imposed upon individuals 
with disabilities who tried to assert coverage 
under the ADA prior to the adoption of the 
ADA Amendments Act. In passing the Act, 
Congress rejected the idea that the disability 
determination should be ‘“‘an onerous burden 
for those seeking accommodations or 
modifications.” See 154 Cong. Rec. $8842 
(daily ed. Sept. 16, 2008) (Statement of the 
Managers). These rules make clear that in 
most cases, people with impairments will not 
need to present scientific, medical, or 
statistical evidence to support their assertion 
that an impairment is substantially limiting 
compared to most people in the general 
population. Instead, other types of evidence 
that are less onerous to collect, such as 
statements or affidavits of affected 
individuals, school records, or 
determinations of disability status under 
other statutes, should, in most cases, be 
considered adequate to establish that an 
impairment is substantially limiting. The 
Department’s proposed language reflected 
Congress's intent to ensure that individuals 
with disabilities are not precluded from 
seeking protection under the ADA because of 
an overbroad, burdensome, and generally 
unnecessary requirement. 

The Department received several 
comments in support of these provisions and 


a number of comments opposing all or part 
of them. One commenter representing 
individuals with disabilities expressed 
support for the proposed language, noting 
that "(mJany people with disabilities have 
limited resources and requiring them to hire 
ati éxpert witness to confirm their disability 
would pose an insurmountable barrier that 
could prevent them from pursuing their ADA 
cases,” 

Commenters representing testing entities 
objected to this language arguing that they 
neetled scientific, medical, or statistical 
evidence in order to determine whether an 
individual has a learning disability or ADHD. 
These commenters argued that, unlike other 
disabilities, assessment of learning 
disabilities and ADHD require scientific, 
medical, or statistical evidence because such 
disabilities have no overt symptoms, cannot 
be readily observed, and lack medical or 
scientific verifiability. One commenter stated 
that the proposed language ‘‘favor[s] 
expedience over evidence-based guidance.” 

In opposing these provisions, these 
commenters appear to conflate proof of the 
existence of an impairment with the analysis 
of how an impairment substantially limits a 
major life activity. These provisions address 
only how to evaluate whether an impairment 
substantially limits a major life activity, and 
the Department’s proposed language 
appropriately reflects Congress’s intent to 
ensure that individuals with disabilities are 
not precluded from seeking protection under 
the ADA because of overbroad, burdensome, 
and generally unnecessary evidentiary 
tequirements. Moreover, the Department 
disagrees with the commenters’ suggestion 
that an individual with ADHD or a specific 
learning disability can never demonstrate 
how the impairment substantially limits a 
major life activity without scientific, medical, 
or statistical evidence. Scientific, medical, or 
statistical evidence usually will not be 
necessary to detarmine whether an 
individual with a disability is substantially 
limited in a major life activity. However, as 
the rule notes, such evidence may be 
appropriate in some circumstances. 

One commenter suggested that the words 
“where appropriate” be deleted from these 
provisions in the final rule out of concern 
that they may be used to preclude 
individuals with disabilities from proffering 
scientific or medical evidence in support of 
a claim of coverage under the ADA. The 
Department disagrees with the commenter’s 
reading of these provisions. Congress 
recognized that some people may choose to 
support their claim by presenting scientific 
or medical evidence and made clear that 
“plaintiffs should not be constrained from 
offering evidence needed to establish that 
their impairment is substantially limiting.” 
See 154 Cong. Rec. $8842 (daily ed. Sept. 16, 
2008) (Statement of the Managers). The 
language ‘“‘where appropriate” allows for 
those circumstances where an individual 
chooses to present such evidence, but makes 
clear that in most cases presentation of such 
evidence shall not be necessary. 

Finally, although the NPRM did not 
propose any changes with respect to the title 
Ill regulatory requirements applicable to the 
provision of testing accommodations at 28 
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CFR 36.309, one commenter requested 
revisions to § 36.309 to acknowledge the 
changes to regulatory language in the 
definition of “disability.” Another 
commenter noted that the proposed changes 
to the regulatory definitian of “disability” 
warrant new agency guidance on how the 
ADA applies to requests for testing 
accommodations. 

The Department does not consider it 
appropriate to include provisions related to 
testing accommodations in the definitional 
sections of the ADA regulations. The 
determination of disability, and thus 
coverage under the ADA, is governed by the 
statutory and regulatory definitions and the 
related rules of construction. Those 
provisions do not speak to what testing 
accommodations an individual with a 
disability is entitled to under the ADA nor 
to the related questions of what a testing 
entity may request or require from an 
individual with a disability who seeks testing 
accommodations. Testing entities’ 
substantive obligations are governed by 42 
U.S.C. 12189 and the implementing 
regulation at 28 CFR 36.309, The 
implementing regulation clarifies that private 
entities offering covered examinations need 
to make sure that any request for required 
documentation is reasonable and limited to 
the need for the requested modification, 
accommodation, or auxiliary aid or service. 
Furthermore, when considering requests for 
modifications, accommodations, or auxiliary 
aids or services, the entity should give 
considerable weight to documentation of past 
modifications, accommodations, or auxiliary 
aids or services received in similar testing 
situations or provided in response to an 
Individualized Education Program (IEP) 
provided under the IDEA ora plan describing 
services provided under section 504 of the 
Rehabilitatian Act of 1973 (often referred as 
a Section 504 Plan). 

Contrary to the commenters’ suggestions, 
there is no conflict between the regulation's 
definitional provisions and title IIl’s testing 
accommodation provisions. The first 
addresses the core question of who is covered 
under the definition of “disability,” while 
the latter sets forth requirements related to 
documenting the need for particular testing 
accommodations, To the extent that testing 
entities are urging conflation of the analysis 
for establishing disability with that for 
determining required testing 
accommodations, such an approach would 
contradict the clear delineation in the statute 
between the determination of disability and 
the obligations that ensue. 

Accordingly, in the final rule, the text of 
these provisions is largely unchanged, except 
that the provisions are renumbered as 
§§ 35.108(d)(1)(vii) and 36,108(d)(4)(vii), and 
the Department added “‘the presentation of,” 
in the second sentence, which was included 
in the corresponding provision of the EEOC 
final rule. See 29 CFR 1630.2(j)(1)(v). 


Sections 35.108(d)(1}(viii) and 
36.105(d)(1)(viii)—Determination Made 
Without Regard to the Ameliorative Effects of 
Mitigating Measures 


The ADA as amended expressly prohibits 
any consideration of the ameliorative effects 
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of mitigating measures when determining 
whether an individual’s impairment 
substantially limits a major life activity, 
except for the ameliorative effects of ordinary 
eyeglasses or contact lenses. 42 U.S.C. 
12102(4)(E). The statute provides an 
illustrative, and non-exhaustive list of 
different types of mitigating measures. Id. 

In the NPRM, the Department proposed 
§§ 35.108(d)(2)(vi) and 36.105(d)(2)(vi), 
which tracked the statutory language 
regarding consideration of mitigating 
measures. These provisions stated that the 
ameliorative effects of mitigating measures 
should not be considered when determining 
whether an impairment substantially limits a 
major life activity. However, the beneficial 
effects of ordinary eyeglasses or contact 
lenses should be considered when 
determining whether an impairment 
substantially limits a major life activity. 
Ordinary eyeglasses or contact lenses refer to 
lenses that are intended to fully correct 
visual acuity or to eliminate refractive errors. 
Proposed §§ 35.108(d)(4) and 36.105(d)(4), 
discussed below, set forth examples of 
mitigating measures. 

A number of commenters agreed with the 
Department's proposed language and no 
commenters objected. Some commenters, 
however, asked the Department to add 
language to these sections stating that, 
although the ameliorative effects of 
mitigating measures may not be considered 
in determining whether an individual has a 
covered disability, they may be considered in 
determining whether an individual is 
entitled to specific testing accommodations 
or reasonable modifications. The ADA 
Amendments Act revised the definition of 
“disability” and the Department agrees that 
the Act's prohibition on assessing the 
ameliorative effects of mitigating measures 
applies only to the determination of whether 
an individual meets the definition of 
“disability.” The Department declines to add 
the requested language, however, because it 
goes beyond the scope of this rulemaking by 
addressing ADA requirements that are not 
related to the definition of ‘‘disability.”’ 
These rules of construction do not apply to 
the requirements to provide reasonable 
modifications under §§ 35.130(b)(7) and 
36.302 or testing accommodations under 
§ 36.309 in the title III regulations. The 
Department disagrees that further 
clarification is needed at this point and 
declines to modify these provisions except 
that they are now renumbered as 
§§ 35.108(d)(1)(vili) and § 36.105(d)(1)(viii). 

The Department notes that in applying 
these rules of construction, evidence showing 
that an impairment would be substantially 
limiting in the absence of the ameliorative 
effects of mitigating measures could include 
evidence of limitations that a person 
experienced prior to using a mitigating 
measure or evidence concerning the expected 
course of a particular disorder absent 
mitigating measures. 

The determination of whether an 
individual’s impairment substantially limits 
a major life activity is unaffected by an 
individual’s choice to forgo mitigating 
measures. For individuals who do not use a 
mitigating measure (including, for example, 


medication or auxiliary aids and services that 
might alleviate the effects of an impairment), 
the availability of such measures has no 
bearing on whether the impairment 
substantially limits a major life activity. The 
limitations posed by the impairment on the 
individual and any negative (non- 
ameliorative) effects of mitigating measures 
will serve as the foundation for a 
determination of whether an impairment is 
substantially limiting. The origin of the 
impairment, whether its effects can be 
mitigated, and any ameliorative effects of 
mitigating measures that are employed may 
not be considered in determining if the 
impairment is substantially limiting. 


Sections 35.108(d)(1)(ix) and 
36.105(d)}(1}(ix)—Impairment That Lasts Less 
Than Six Months Can Still Be a Disability 
Under First Two Prongs of the Definition 


In §§ 35,108(d)(1}(ix) and 36.105(d)(1)(ix), 
the NPRM proposed rules of construction 
noting that the six-month “transitory” part of 
the “transitory and minor” exception does 
not apply to the “actual disability” or 
“record of” prongs of the definition of 
“disability.” Even if an impairment may last 
or is expected to last six months or less, it 
can be substantially limiting. 

The ADA as amended provides that the 
“regarded as” prong of the definition of 
“disability” does ‘‘not apply to impairments 
that are [both] transitory and minor.” 42 
U.S.C. 12102(3)(B). “Transitory impairment” 
is defined as “an impairment with an actual 
or expected duration of six months or less.” 
Id, The statute does not define the term 
“minor.” Whether an impairment is both 
“transitory and minor” is a question of fact 
that is dependent upon individual 
circumstances. The ADA as amended 
contains no such provision with respect to 
the first two prongs of the definition of 
“‘disability”—‘‘actual disability,” and “record 
of’ disability. The application of the 
“transitory and minor’ exception to the 
“regarded as” prong is addressed in 
§§ 35.108(f) and 36.105(f). 

The Department received two comments 
on this proposed language. One commenter 
recommended that the Department delete 
this language and “‘replace it with language 
clarifying that if a condition cannot meet the 
lower threshold of impairment under the 
third prong, it cannot meet the higher 
threshold of a disability under the first and 
second prongs.” The Department declines to 
modify these provisions because the 
determination of whether an individual 
satisfies the requirements of a particular 
prong is not a comparative determination 
between the three means of demonstrating 
disability under the ADA. The Department 
believes that the suggested language would 
create confusion because there are significant 
differences between the first two prongs and 
the third prong. In addition, the Department 
believes its proposed language is in keeping 
with the ADA Amendments Act and the 
supporting legislative history. 

The other commenter suggested that the 
Department add language to provide greater 
clarity with respect to the application of the 
transitory and minor exception to the 
“regarded as prong.” The Department does 
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not believe that additional language should 
be added to these rules of construction, 
which relate only to whether there is a six- 
month test for the first two prongs of the 
definition. As discussed below, the 
Department has revised both the regulatory 
text at §§ 35.108(f) and 36.105(f) and its 
guidance on the application of the ‘transitory 
and minor’ exception to the “regarded as” 
prong. See discussion below. 


Sections 35.108(d)(2) and 36.105(d)}{2)— 
Predictable Assessments 


In the NPRM, proposed §§ 35.108(d)(2) and 
36.105(d)(2) set forth examples of ' 
impairments that should easily be found to 
substantially limit one or more major life 
activities. These provisions recognized that 
while there are no “per se’’ disabilities, for 
certain types of impairments the application 
of the various principles and rules of 
construction concerning the definition of 
“disability” to the individualized assessment 
would, in virtually all cases, result in the 
conclusion that the impairment substantially 
limits a major life activity. Thus, the 
necessary individualized assessment of 
coverage premised on these types of 
impairments should be particularly simple 
and straightforward. The purpose of the 
“predictable assessments’’ provisions is to 
simplify consideration of those disabilities 
that virtually always create substantial 
limitations to major life activities, thus 
satisfying the statute’s directive to create 
clear, consistent, and enforceable standards 
and ensuring that the inquiry of “whether an 
individual's impairment is a disability under 
the ADA should not demand extensive 
analysis.’’ See Public Law 110-325, sec. 
2(b}(1), (5). The impairments identified in the 
predictable assessments provision are a non- 
exhaustive list of examples of the kinds of 
disabilities that meet these criteria and, with 
one exception, are consistent with the 
corresponding provision in the EEOC ADA 
Amendments Act rule. See 29 CFR 
1630.2(j)(3) (iii).7 

The Department believes that the 
predictable assessments provisions comport 
with the ADA Amendments Act’s emphasis 
on adopting a less burdensome and more 
expansive definition of ‘disability.’ The 
provisions are rooted in the application of 
the statutory changes to the meaning and 
interpretation of the definition of “disability” 
contained in the ADA Amendments Act and 
flow from the rules of construction set forth 
in §§ 35.108(a)(2){i), 36.105(a)(2)(i), 
35.108(c)(2)(i) and (ii), 36.105(c)(2)(i) and (i). 
These rules of construction and other specific 
provisions require the broad construction of 
the definition of “disability” in favor of 
expansive coverage to the maximum extent 
permitted by the terms of the ADA. In 
addition, they lower the standard to be 
applied to “substantially limits,” making 
clear that an impairment need not prevent or 
significantly restrict an individual from 
performing a major life activity; clarify that 
major life activities include major bodily 
functions; elucidate that impairments that are 


7In the NPRM, the Department proposed adding 


“traumatic brain injury” to the predictable 
assessments list. 
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episodic or in remission are disabilities if 
they would be substantially limiting when 
active; and incorporate the requirement that 
the ameliorative effects of mitigating 
measures (other than ordinary eyeglasses or 
contact lenses) must be disregarded in 
assessing whether an individual has a 
disability. 

Several organizations representing persons 
with disabilities and the elderly, constituting 
the majority of commenters on these 
provisions, supported the inclusion of the 
predictable assessments provisions. One 
commenter expressed strong support for the 
provision and recommended that it closely 
track the corresponding provision in the 
EEOC title I rule, while another noted its 
value in streamlining individual assessments. 
In contrast, some commenters from 
educational institutions and testing entities 
recommended the deletion of these 
provisions, expressing concern that it implies 
the existence of ‘“‘per se” disabilities, contrary 
to congressional intent that each assertion of 
disability should be considered on a case-by- 
case basis. The Department does not believe 
that the predictable assessment provisions 
constitutes a “‘per se” list of disabilities and 
will retain it. These provisions highlight, 
through a non-exhaustive list, impairments 
that virtually always will be found to 
substantially limit one or more major life 
activities. Such impairments still warrant 
individualized assessments, but any such 
assessments should be especially simple and 
straightforward. 

The legislative history of the ADA 
Amendments Act supports the Department’s 
approach in this area. In crafting the Act, 
Congress hewed to the ADA definition of 
“disability,” which was modeled on the 
definition of “disability” in the 
Rehabilitation Act, and indicated that it 
wanted courts to interpret the definition as 
it had originally been construed. See H.R. 
Rep. No. 110-730, pt. 2, at 6 (2008). 
Describing this goal, the legislative history 
states that courts had interpreted the 
Rehabilitation Act definition ‘broadly to 
include persons with a wide range of 
physical and mental impairments such as 
epilepsy, diabetes, multiple sclerosis, and 
intellectual and developmental disabilities 

. . even where a mitigating measure—like 
medication or a hearing aid—might lessen 
their impact on the individual.” Id.; see also 
id, at 9 (referring to individuals with 
disabilities that had been covered under 
section 504 of the Rehabilitation Act and that 
Congress intended to include under the 
ADA—‘people with serious health 
conditions like epilepsy, diabetes, cancer, 
cerebral palsy, multiple sclerosis, intellectual 
and developmental disabilities’); id. at 6, n.6 
(citing cases also finding that cerebral palsy, 
hearing impairments, intellectual disabilities, 
heart disease, and vision in only one eye 
were disabilities under the Rehabilitation 
Act); id. at 10 (citing testimony from Rep. 
Steny H. Hoyer, one of the original lead 
sponsors of the ADA in 1990, stating that 
(wle could not have fathomed that people 
with diabetes, epilepsy, heart conditions, 
cancer, mental illnesses and other disabilities 
would have their ADA claims denied because 
they would be considered too functional to 


meet the definition of disability”); 2008 
Senate Statement of Managers at 3 
(explaining that “we [were faced with a 
situation in which physical or mental 
impairments that would previously have 
been found to constitute disabilities [under 
the Rehabilitation Act] [we]re not considered 
disabilities" and citing individuals with 
impairments such as amputation, intellectual 
disabilities, epilepsy, multiple sclerosis, 
diabetes, muscular dystrophy, and cancer as 
examples). 

Some commenters asked the Department to 
add certain impairments to the predictable 
assessments list, while others asked the 
Department to remove certain impairments. 
Commenters representing educational and 
testing institutions urged that, if the 
Department did not delete the predictable 
assessment provisions, then the list should 
he modified to remove any impairments that 
are not obvious or visible to third parties and 
those for which functional limitations can 
change over time. One commenter cited to a 
pre-ADA Amendments Act reasonable 
accommodations case, which included 
language regarding the uncertainty facing 
employers in determining appropriate 
reasonable accommodations when mental 
impairments often are not obvious and 
apparent to employers. See Wallin v. 
Minnesota Dep't of Corrections, 153 F.3d 681, 
689 (8th Cir. 1998). This commenter 
suggested that certain impairments, 
including autism, depression, post-traumatic 
stress disorder, and obsessive-compulsive 
disorder, should not be deemed predictable 
assessments because they are not 
immediately apparent to third parties. The 
Department disagrees with this commenter, 
and believes that it is appropriate to include 
these disabilities on the list of predictable 
assessments. Many disabilities are less 
obvious or may be invisible, such as cancer, 
diabetes, HIV infection, schizophrenia, 
intellectual disabilities, and traumatic brain 
injury, as well as those identified by the 
commenter. The likelihood that an 
impairment will substantially limit one or 
more major life activities is unrelated to 
whether or not the disability is immediately 
apparent to an outside observer. Therefore, 
the Department will retain the examples that 
involve less apparent disabilities on the list 
of predictable assessments, 

‘The Department believes that the list 
accurately illustrates impairments that 
virtually always will result in a substantial 
limitation of one or more major life activities. 
The Department recognizes that impairments 
are not always static and can result in 
different degrees of functional limitation at 
different times, particularly when mitigating 
measures are used. However, the ADA as 
amended anticipates variation in the extent 
to which impairments affect major life 
activities, clarifying that impairments that are 
episodic or in remission nonetheless are 
disabilities if they would be substantially 
limiting when active and requiring the 
consideration of disabilities without regard to 
ameliorative mitigating measures. The 
Department does not believe that limiting the 
scope of its provisions addressing predictable 
assessments only to these disabilities that 
would never vary in functional limitation 
would be appropriate. 
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Other commenters speaking as individuals 
or representing persons with disabilities 
endorsed the inclusion of some impairments 
already on the list, including traumatic brain 
injury, sought the inclusion of additional 
impairments, requested revisions to some 
descriptions of impairments, or asked for 
changes to the examples of major life 
activities linked to specific impairments. 

Several commenters requested the 
expansion of the predictable assessments list, 
in particular to add specific learning 
disabilities. Some commenters pointed to the 
ADA Amendments Act’s legislative history, 
which included Representative Stark's 
remarks that specific learning disabilities are 
“neurologically based impairments that 
substantially limit the way these individuals 
perform major life activities, like reading or 
learning, or the time it takes to perform such 
activities.” 154 Cong, Rec, H8291 (daily ed. 
Sept. 17, 2008). Others recommended that 
some specific types of specific learning 
disabilities, including dyslexia, dyscaloulia, 
dysgraphia, dyspraxia, and slowed 
processing speed should be referenced as 
predictable assessments. With respect to the 
major life activities affected by specific 
learning disabilities, commenters noted that 
specific learning disabilities are 
neurologically based and substantially limit 
learning, thinking, reading, communicating, 
and processing speed. 

Similarly, commenters recommended the 
inclusion of ADHD, urging that it originates 
in the brain and affects executive function 
skills including organizing, planning, paying 
attention, regulating emotions, and self 
monitoring. One commenter noted that if 
ADHD meets the criteria established in the 
DSM -5, then it would consistently meet the 
criteria to establish disability under the ADA. 
The same commenter noted that ADHD is 
brain based and affects the major life activity 
of executive function. Another commenter 
suggested that ADHD should be included and 
should be identified as limiting brain 
function, learning, reading, concentrating, 
thinking, communicating, interacting with 
others, and working. Other commenters 
urged the inclusion of panic disorders, 
anxiety disorder, cognitive disorder, and 
post-concussive disorder. A number of 
commenters noted that the exclusion of 
impairments from the predictable 
assessments list could be seen as supporting 
an inference that the impairments that are 
not mentioned should not easily be found to 
be disabilities. 

The Department determined that it will 
retain the language it proposed in the NPRM 
and will not add or remove any impairments 
from this list. As discussed above, the list is 
identical to the EEOC’s predictable 
assessments list, at 29 CFR 1630.2(g)(3) (iii), 
except that the Department’s NPRM added 
traumatic brain injury. The Department 
received support for including traumatic 
brain injury and did not receive any 
comments recommending the removal of 
traumatic brain injury from the list; thus, we 
are retaining it in this final rule. 

The Department’s decision to track the 
EEOC’s list, with one minor exception, stems 
in part from our intent to satisfy the 
congressional mandate for ‘‘clear, strong, 
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consistent, enforceable standards.’’ A number 
of courts already have productively applied 
the EEOC’s predictable assessments 
provision, and the Department believes that 
it will continue to serve as a useful, common- 
sense tool in promoting judicial efficiency. It 
is important to note, however, that the failure 
to include any impairment in the list of 
examples of predictable assessments does not 
indicate that that impairment should be 
subject to undue scrutiny. 

Some commenters expressed concern 
about the major life activities that the 
Department attributed to particular 
impairments. Two commenters sought 
revision of the major life activities attributed 
to intellectual disabilities, suggesting that it 
would be more accurate to reference 
cognitive function and learning, instead of 
teading, learning, and problem solving. One 
commenter recommended attributing the 
major life activity of brain function to autism 
rather than learning, social interaction, and 
communicating. The Department determined 
that it will follow the EEOC’s model and, 
with respect to both intellectual disabilities 
and autism, it will reference the major bodily 
function of brain function. By using the term 
“brain function” to describe the system 
affected by various mental impairments, the 
Department intends to capture functions 
such as the brain’s ability to regulate thought 
processes and emotions. 

The Department considers it important to 
reiterate that, just as the list of impairments 
in these sections is not comprehensive, the 
list of major bodily functions or other major 
life activities linked to those impairments are 
not exhaustive. The impairments identified 
in these sections, may affect a wide range of 
major bodily functions and other major life 
activities. The Department's specification of 
certain major life activities with respect to 
particular impairments simply provides one 
avenue by which a person might elect to 
demonstrate that he or she has a disability. 

The Department recognizes that 
impairments listed in §§ 35.108(d)(2) and 
36.105(d)(2) may substantially limit other 
major life activities in addition to those listed 
in the regulation. For example, diabetes may 
substantially limit major life activities 
including eating, sleeping, and thinking. 
Major depressive disorder may substantially 
limit major life activities such as thinking, 
concentrating, sleeping, and interacting with 
others. Multiple sclerosis may substantially 
limit major life activities such as walking, 
bending, and lifting. 

One commenter noted that the NPRM did 
not track the EEOC’s language with respect 
to the manner in which it identified a major 
bodily function that is substantially limited 
by epilepsy, muscular dystrophy, or multiple 
sclerosis in 29 CFR 1630.2(j)(3) (iii). While the 
EEOC listed each of these three impairments 
individually, noting in each case that the 
major bodily function affected is neurological 
function, at 29 CFR 1630.2(j)(3)(iii), the 
NPRM grouped the three impairments and 
noted that they affect neurological function. 
In order to clarify that each of the three 
impairments may manifest a substantial 
limitation of neurological function, the final 
rule incorporates ‘‘each’’ immediately 
following the list of the three impairments. 


Similarly, the Department added an “each” 
to §§ 35.108(d)(2)(iii)(K) and 
36.105(d)(2)(iii)(K) to make clear that each of 
the listed impairments substantially limits 
brain function. 

Some commenters representing testing 
entities and educational institutions sought 
the insertion of language in the predictable 
assessment provisions that would indicate 
that individuals found to have disabilities are 
not, by virtue of a determination that they 
have a covered disability, eligible for a 
testing accommodation or a reasonable 
modification. The Department agrees with 
these commenters that the determination of 
disability is a distinct determination separate 
from the determination of the need for a 
requested modification or a testing 
accommodation. The Department declines to 
add the language suggested by the 
commenters to §§ 35.108(d)(2) and 
36.105(d)(2), however, because the 
requirements for reasonable modifications 
are addressed separately in §§ 35.130(b)(7) 
and 36.302 of the title I] and III regulations 
and the requirements related to providing 
appropriate accommodations in testing and 
licensing are found at § 36.309. 


Sections 35.108(d}{3) and 36.105(d)(3)— 
Condition, Manner, or Duration 


Overview. Proposed §§ 35.108(d)(3) and 
36.105(d)(3), both titled “Condition, 
manner|,] and duration,” addressed how 
evidence related to condition, manner, or 
duration may be used to show how 
impairments substantially limit major life 
activities. These principles were first 
addressed in the preamble to the 1991 rule. 
At that time, the Department noted that “[a] 
person is considered an individual with a 
disability. . . when the individual’s 
important life activities are restricted as to 
the conditions, manner, or duration under 
which they can be performed in comparison 
to most people.” 56 FR 35544, 35549 (July 
26, 1991); see also S, Rep. No. 101-116, at 
23 (1989). 

These concepts were affirmed by Congress 
in the legislative history to the ADA 
Amendments Act: “We particularly believe 
that this test, which articulated an analysis 
that considered whether a person’s activities 
are limited in condition, duration and 
manner, is a useful one. We reiterate that 
using the correct standard—one that is lower 
than the strict or demanding standard created 
by the Supreme Court in Toyota—will make 
the disability determination an appropriate 
threshold issue but not an onerous burden for 
those seeking accommodations or 
modifications. At the same time, plaintiffs 
should not be constrained from offering 
evidence needed to establish that their 
impairment is substantially limiting.” 154 
Cong. Rec. $8346 (Sept. 11, 2008). Noting its 
continued reliance on the functional 
approach. to defining disability, Congress 
expressed its belief that requiring consistency 
with the findings and purposes of the ADA 
Amendments Act would “establish[] an 
appropriate functionality test for determining 
whether an individual has a disability.” Id. 
While condition, manner, and duration are 
not required factors that must be considered, 
the regulations clarify that these are the types 


Appx1874 


of factors that may be considered in 
appropriate cases. To the extent that such 
factors may be useful or relevant to show a 
substantial limitation in a particular fact 
pattern, some or all of them (and related 
facts) may be considered, but evidence 
relating to each of these factors often will not 
be necessary to establish coverage. 

In the NPRM, proposed §§ 35.108(d)(3)(i) 
and 35,105(d)(3)(i) noted that the rules of 
construction at §§ 35.108(d)(1) and 
35.105(d)(1) should inform consideration of 
how individuals are substantially limited in 
major life activities. Sections 35.108(d)(3)(ii) 
and 36.105(d)(3)(ii) provided examples of 
how restrictions on condition, manner, or 
duration might be interpreted and also 
clarified that the negative or burdensome 
side effects of medication or other mitigating 
measures may be considered when 
determining whether an individual has a 
disability. In §§ 35.108(d)(3)(iii) and 
36.105(d)(3)(iii), the proposed language set 
forth a requirement to focus on how a major 
life activity is substantially limited, rather 
than on the ultimate outcome a person with 
an impairment can achieve. 

The Department received comments on the 
condition, manner, or duration provision 
from advocacy groups for individuals with 
disabilities, from academia, from education 
and testing entities, and from interested 
individuals. Several advocacy organizations 
for individuals with disabilities and private 
individuals noted that the section title’s 
heading was inconsistent with the regulatory 
text and sought the replacement of the ‘“‘and”’ 
in the section’s title, ‘Condition, manner, 
and duration,” with an “or.” Commenters 
expressed concern that retaining the ‘‘and”’ in 
the heading title would be inconsistent with 
congressional intent and would incorrectly 
suggest that individuals are subject to a three- 
part test and must demonstrate that an 
impairment substantially limits a major life 
activity with respect to condition, manner, 
and duration. The Department agrees that the 
“and” used in the title of the proposed 
regulatory provision could lead to confusion 
and a misapplication of the law and has 
tevised the title so it now reads ‘‘Condition, 
manner, or duration.” Consistent with the 
regulatory text, the revised heading makes 
clear that any one of the three descriptors— 
“condition,” ‘“manner," or ‘“‘duration’””—may 
aid in demonstrating that an impairment 
substantially limits a major life activity or a 
major bodily function. 


Condition, Manner, or Duration 


In the NPRM, proposed §§ 35.108(d)(3)(i) 
and 36.105(d)(3)(i) noted that the application 
of the terms “condition” “‘manner,’’ or 
“duration” should at all times take into 
account the principles in § 35.108(d}(1) and 
§ 36.105(d)(1), respectively, which referred to 
the rules of construction for “substantially 
limited." The proposed regulatory text also 
included brief explanations of the meaning of 
the core terms, clarifying that in appropriate 
cases, it could be useful to consider, in 
comparison to most people in the general 
population, the conditions under which an 
individual performs a major life activity; the 
manner in which an individual performs a 
major life activity; or the time it takes an 
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individual to perform a major life activity, or 
for which the individual can perform a major 
life activity. 

Several disability rights advocacy groups 
and individuals supported the NPRM 
approach, with some referencing the value of 
pointing to the rules of construction and their 
relevance to condition, manner, or duration 
considerations. Some commenters noted that 
it was helpful to highlight congressional 
intent that the definition of “disability” 
should be broadly construed and not subject 
to extensive analysis. Another commenter 
recommended introducing a clarification 
that, while the limitation imposed by an 
impairment must be important, it does not 
need to rise to the level of severely or 
significantly restricting the ability to perform 
a major life activity. Some commenters 
sought additional guidance regarding the 
meaning of the terms “condition,” ‘‘manner,”’ 
and “duration” and recommended the 
addition of more illustrative examples. 

In response to commenters’ concerns, the 
Department has modified the regulatory text 
in §§ 35.108(d)(3)(i) and 36.105(d)(3)(i) to 
reference all of the rules of construction 
rather than only those pertaining to 
“substantially limited.” The Department also 
added §§ 35.108(d)(3)(iv) and 
36.105(d)(3)(iv), further discussed below, to 
clarify that the rules of construction will not 
always require analysis of condition, manner, 
or duration, particularly with respect to 
certain impairments, such as those 
referenced in paragraph (d)(2)(iii) 
(predictable assessments). With these 
changes, the Department believes that the 
final rule more accurately reflects 
congressional intent. The Department also 
believes that clarifying the application of the 
rules of construction to condition, manner, or 
duration will contribute to consistent 
interpretation of the definition of “disability” 
and reduce inadvertent reliance on older 
cases that incorporate demanding standards 
rejected by Congress in the ADA 
Amendments Act. 

It is the Departrment’s view that the rules 
of construction offer substantial guidance 
about how condition, manner, or duration 
must be interpreted so as to ensure the 
expansive coverage intended by Congress. 
Except for this clarification, the Department 
did not receive comments opposing the 
proposed regulatory text on condition, 
manner, or duration in §§ 35.108(d)(3)(i) and 
36.105(d)}(3)(i) and did not make any other 
changes to these provisions. 

Some commenters objected to language in 
the preamble to the NPRM which suggested 
that there might be circumstances in which 
the consideration of condition, manner, or 
duration might not include comparisons to 
most people in the general population. On 
reconsideration, the Department recognizes 
that this discussion could create confusion 
about the requirements. The Department 
believes that condition, manner, or duration 
determinations should be drawn in contrast 
to most people in the general population, as 
is indicated in the related rules of 
construction, at §§ 35.108(d)(1)(v) and 
36.105(d)(4)(v). 


Condition, Manner, or Duration Examples, 
Including Negative Effects of Mitigating 
Measures 


Proposed §§ 35.108(d)(3)(ii) and 
36.105(d)(3)(ii) set forth examples of the 
types of evidence that might demonstrate 
condition, manner, or duration limitations, 
including the way an impairment affects the 
operation of a major bodily function, the 
difficulty or effort required to perform a 
major life activity, the pain experienced 
when performing a major life activity, and 
the length of time it takes to perform a major 
life activity. These provisions also clarified 
that the non-ameliorative effects of mitigating 
measures may be taken into account to 
demonstrate the impact of an impairment on 
a major life activity, The Department's 
discussion in the NPRM preamble noted that 
such non-ameliorative effects could include 
egative side effects of medicine, burdens 
associated with following a particular 
treatment regimen, and complications that 
arise from surgery, among others. The 
preamble also provided further clarification 
of the possible applications of condition, 
manner, or duration analyses, along with 
several examples. Several commenters 
supported the proposed rule's incorporation 
of language and examples offering insight 
into the varied ways that limitations on 
condition, manner, or duration could 
demonstrate substantial limitation. One 
commenter positively noted that the language 
regarding the “difficulty, effort, or time 
required to perform a major life activity” 
could prove extremely helpful to individuals 
asserting a need for testing accommodations, 
as evidence previously presented regarding 
these factors was deemed insufficient to 
demonstrate the existence of a disability. 
Some commenters requested the insertion of 
additional examples and explanation in the 
preamble about how condition, manner or 
duration principles could be applied under 
the new rules of construction. Another 
commenter sought guidance on the specific 
reference points that should be used when 
drawing comparisons with most people in 
the general population. The commenter 
offered the exanrple of delays in 
developmental milestones as a possible 
teferent in evaluating children with speech- 
language disorders, but noted a lack of 
guidance regarding comparable referents for 
adults. The commenter also noted that 
guidance is needed regarding what average or 
acceptable duration might be with respect to 
certain activities. An academic commenter 
expressed support for the Department’s 
reference to individuals with learning 
impairments using certain self-mitigating 
measures, such as extra time to study or 
taking an examination in a different format, 
and the relevance of these measures to 
condition, manner, and duration. 

The Department did not receive comments 
opposing the NPRM language on condition, 
manner, or duration in §§ 35.108(d){3)(ii) and 
36.105(d)(3)(ii) and is not making any 
changes to this language. The Department 
agrees that further explanation and examples 
as provided below regarding the concepts of 
condition, manner, or duration will help 
clarify how the ADA Amendments Act has 
expanded the definition of “disability.” An 
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impairment may substantially limit the 
“condition” or “marner’ in which a major 
life activity can be performed in.a number of 
different ways. For example, the condition or 
manner in which a major life activity can be 
performed may refer to how an individual 
performs a major life activity; e.g., the 
condition or manner under which a person 
with an amputated hand performs manual 
tasks will likely be more cumbersome than 
the way that most people in the general 
population would perform the same tasks. 
Condition or manner also may describe how 
performance of a major life activity affects an 
individual with an impairment. For example, 
an individual whose impairment causes pain 
or fatigue that most people would not 
experience when performing that major life 
activity may be substantially limited. Thus, 
the condition or manner under which 
someone with coronary artery disease 
performs the major life activity of walking 
would be substantially limited if the 
individual experiences shortness of breath 
and fatigue when walking distances that most 
people could walk without experiencing 
such effects. An individual with specific 
learning disabilities may need to approach 
reading or writing in a distinct manner or 
under different conditions than most people 
in the general population, possibly 
employing aids including verbalizing, 
visualizing, decoding or phonology, such that 
the effort required could support a 
determination that the individual is 
substantially limited in the major life activity 
of reading or writing. 

Condition or manner may refer to the 
extent to which a major life activity, 
including a major bodily function, can be 
performed. In some cases, the condition or 
manner under which a major bodily function 
can be performed may be substantially 
limited when the impairment “causes the 
operation [of the bodily function] to over- 
produce or under-produce in some harmful 
fashion.” See H.R. Rep. No. 110-730, pt. 2, 
at 17 (2008). For example, the endocrine 
system of a person with type I diabetes does 
not produce sufficient insulin. For that 
reason, compared to most people in the 
general population, the impairment of 
diabetes substantially limits the major bodily 
functions of endocrine function and 
digestion, Traumatic brain injury 
substantially limits the condition or manner 
in which an individual's brain functions by 
impeding memory and causing headaches, 
confusion, or fatigne—each of which could 
constitute a substantial limitation on the 
major bodily function of brain function. 

“Duration” refers to the length of time an 
individual can perform a major life activity 
or the length of time it takes an individual 
to perform a major life activity, as compared 
to most people in the general population. For 
example, a person. whose back or leg 
impairment precludes him or her from 
standing for more than two hours without 
significant pain would be substantially 
limited in standing, because most peaple can 
stand for more than two hours without 
significant pain. However, “[a] person who 
can walk for 10 miles continuously is not 
substantially limited in walking merely 
because on the eleventh mile, he or she 
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begins to experience pain because most 
people would not be able to walk eleven 
miles without experiencing some 
discomfort.” See 154 Cong. Rec. $8842 (daily 
ed. Sept. 16, 2008) (Statement of the 
Managers) (quoting S. Rep. No. 101-116, at 
23 (1989)). Some impairments, such as 
ADHD, may have two different types of 
impact on duration considerations. ADHD 
frequently affects both an ability to sustain 
focus for an extended period of time and the 
speed with which someone can process 
information. Each of these duration-related 
concerns could demonstrate that someone 
with ADHD, as compared to most people in 
the general population, takes longer to 
complete major life activities such as reading, 
writing, concentrating, or learning. 

The Department reiterates that, because the 
limitations created by certain impairments 
are readily apparent, it would not be 
necessary in such cases to assess the negative 
side effects of a mitigating measure in 
determining that a particular impairment 
substantially limits a major life activity. For 
example, there likely would be no need to 
consider the burden that dialysis treatment 
imposes for someone with end-stage renal 
disease because the impairment would allow 
a simple and straightforward determination 
that the individual is substantially limited in 
kidney function. 

One commenter representing people with 
disabilities asked the Department to 
recognize that, particularly with respect to 
learning disabilities, on some occasions the 
facts related to condition, manner, or 
duration necessary to reach a diagnosis of a 
learning disability also are sufficient to 
establish that the affected individual has a 
disability under the ADA. The Department 
agrees that the facts gathered to establish a 
diagnosis of an impairment may 
simultaneously satisfy the requirements for 
demonstrating limitations on condition, 
manner, or duration sufficient to show that 
the impairment constitutes a disability. 


Emphasis on Limitations Instead of 
Outcomes 


In passing the ADA Amendments Act, 
Congress clarified that courts had 
misinterpreted the ADA definition of 
“disability” by, among other things, 
inappropriately emphasizing the capabilities 
of people with disabilities to achieve certain 
outcomes. See 154 Cong. Rec. $8842 (daily 
ed. Sept. 16, 2008) (Statement of the 
Managers). For example, someone with a 
learning disability may achieve a high level 
of academic success, but may nevertheless be 
substantially limited in one or more of the 
major life activities of reading, writing, 
speaking, or learning because of the 
additional time or effort he or she must 
spend to read, speak, write, or learn 
compared to most people in the general 
population. As the House Education and 
Labor Committee Report emphasized: 


[S]ome courts have found that students 
who have reached a high level of academic 
achievement are not to be considered 
individuals with disabilities under the ADA, 
as such individuals may have difficulty 
demonstrating substantial limitation in the 
major life activities of learning or reading 


relative to ‘most people.” When considering 
the condition, manner or duration in which 
an individual with a specific learning 
disability performs a major life activity, it is 
critical to reject the assumption that an 
individual who performs wel] academically 
or otherwise cannot be substantially limited 
in activities such as learning, reading, 
writing, thinking, or speaking. As such, the 
Committee rejects the findings in Price v. 
National Board of Medical Examiners, 
Gonzales v. National] Board of Medical 
Examiners, and Wong v. Regents of 
University of California. 

The Committee believes that the 
comparison of individuals with specific 
learning disabilities to “most people” is not 
problematic unto itself, but requires a careful 
analysis of the method and manner in which 
an individual’s impairment limits a major life 
activity. For the majority of the population, 
the basic mechanics of reading and writing 
do not pose extraordinary lifelong challenges; 
rather, recognizing and forming letters and 
words are effortless, unconscious, automatic 
processes. Because specific learning 
disabilities are neurologically-based 
impairments, the process of reading for an 
individual with a reading disability (e.g., 
dyslexia) is word-by-word, and otherwise 
cumbersome, painful, deliberate and slow— 
throughout life. The Committee expects that 
individuals with specific learning disabilities 
that substantially limit a major life activity 
will be better protected under the amended 
Act. 


H.R. Rep. No. 110-730 pt. 1, at 10-11 (2008). 

Sections 35.108(d)(3)(iii) and 
36.105(d)(3)(iii) of the proposed rule 
reflected congressional intent and made clear 
that the outcome an individual with a 
disability is able to achieve is not 
determinative of whether an individual is 
substantially limited in a major life activity. 
Instead, an individual can demonstrate the 
extent to which an impairment affects the 
condition, manner, or duration in which the 
individual performs a major life activity, 
such that it constitutes a substantial 
limitation. The ultimate outcome of an 
individual’s efforts should not undermine a 
claim of disability, even if the individual 
ultimately is able to achieve the same or 
similar result as someone without the 
impairment. 

The Department received several 
comments on these provisions, with 
disability organizations and individuals 
supporting the inclusion of these provisions 
and some testing entities and an organization 
representing educational institutions 
opposing them. The opponents argued that 
academic performance and testing outcomes 
are objective evidence that contradict 
findings of disability and that covered 
entities must be able to focus on those 
outcomes in order to demonstrate whether an 
impairment has contributed to a substantial 
limitation. These commenters argued that the 
evidence frequently offered by those making 
claims of disability that demonstrate the time 
or effort required to achieve a result, such as 
evidence of self-mitigating measures, 
informal accommodations, or recently 
provided reasonable modifications, is 
inherently subjective and unreliable. The 
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testing entities suggested that the Department 
had indicated support for their interest in 
focusing on outcomes over process-related 
obstacles in the NPRM preamble language 
where the Department had noted that 
covered entities “may defeat a showing of 
substantial limitation by refuting whatever 
evidence the individual seeking coverage has 
offered, or by offering evidence that shows 
that an impairment does not impose a 
substantial limitation on a major life 
activity.”” NPRM, 79 FR 4839, 4847—48 (Jan. 
30, 2014). The commenters representing 
educational institutions and testing entities 
urged the removal of §§ 35.108(d)(3)(iii) and 
36.105(d)(3)(iii) or, in the alternative, the 
insertion of language indicating that 
outcomes, such as grades and test scores 
indicating academic success, are relevant 
evidence that should be considered when 
making disability determinations. 

In contrast, commenters representing 
persons with disabilities and individual 
commenters expressed strong support for 
these provisions, noting that what an 
individual can accomplish despite an 
impairment does not accurately refléct the 
obstacles an individual had to overcome 
because of the impairment. One organization 
representing persons with disabilities noted 
that while individuals with disabilities have 
achieved successes at work, in academia, and 
in other settings, their successes should not 
create obstacles to addressing what they can 
do ‘‘in spite of an impairment.” Commenters 
also expressed concerns that testing entities 
and educational institutions had failed to 
comply with the rules of construction or to 
revise prior policies and practices to comport 
with the new standards under the ADA as 
amended, Some commenters asserted that 
testing entities improperly rejected 
accommodation requests because the testing 
entities focused on test scores and outcomes 
rather than on how individuals learn; 
required severe levels of impairment; failed 
to disregard the helpful effect of self- 
mitigating measures; referenced participation 
in extracurricular activities as evidence that 
individuals did not have disabilities; and 
argued that individuals diagnosed with 
specific learning disabilities or ADHD in 
adulthood cannot demonstrate that they have 
a disability because their diagnosis occurred 
too late. 

Commenters representing persons with 
disabilities pointed to the discussion in the 
legislative history about restoring a focus on 
process rather than outcomes with respect to 
learning disabilities. They suggested that 
such a shift in focus also would be helpful 
in evaluating ADHD. One commenter asked 
the Department to include a reference to 
ADHD and to explain that persons with 
ADHD may achieve a high level of academic 
success but may nevertheless be substantially 
limited in one or more major life activities, 
such as reading, writing, speaking, 
concentrating, or learning. A private citizen 
requested the addition of examples 
demonstrating the application of these 
provisions because, in the commenter's view, 
there have been many problems with 
decisions regarding individuals with learning 
disabilities and an inappropriate focus on 
outcomes and test scores. 
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The Department declines the request to 
add a specific reference to ADHD in these 
provisions, ‘The Department believes that the 
principles discussed above apply equally to 
persons With ADHD as well as individuals 
with other impairments, The provision 
already references an illustrative, but not 
exclusive, example of an individual with a 
learning disability. The Department believes 
that this example effectively illustrates the 
concern that has affected individuals with 
other impairments due to an inappropriate 
emphasis on outcomes rather than how a 
major life activity is limited. 

Organizations representing testing and 
educational entities asked the Department to 
add regulatory language indicating that 
testing-related outcomes, such as grades and 
test scares, are relevant to disability 
determinations under the ADA. The 
Department has considered this proposal and 
declines to adopt it because it is inconsistent 
with congressional intent. As discussed 
earlier in this section, Congress specifically 
stated that the outcome an individual with a 
disability is able to achieve is not 
determinative of wlietber that individual has 
a physical or mental impairment that 
substantially limits a major life activity. The 
analysis of whether an individual with an 
impairment has a disability is a fact-driven 
analysis shaped by how an impairment has 
substantially limited one or more major life 
activities or major bodily functions, 
considering those specifically asserted by the 
individual as well as any others that may 
apply. For example, if an individual with 
ADHD seeking a reasonable modification or 
a testing accommodation asserts substantial 
limitations in the major life activities of 
concentrating and reading, then the analysis 
of whether or not that individual has a 
covered disability will necessarily focus on 
concentrating and reading. Relevant 
considerations could include restrictions on 
the conditions, manner, or duration in which 
the individual concentrates or reads, such as 
a need for a non-stimulating environment or 
extensive time required to read. Even if an 
individual has asserted that an impairment 
creates substantial limitations on activities 
such as reading, writing, or concentrating, 
the individual’s academic record or prior 
standardized testing results might not be 
relevant to the inquiry. Instead, the 
individual could show substantial limitations 
by prerene evidence of condition, manner, 
or duration limitations, such as the need for 
a reader or additional time. The Department 
does not believe that the testing results or 
grades of an individual seeking reasonable 
modifications or testing accommodations 
always would be relevant to determinations 
of disability. While testing and educational 
entities may, of course, put forward any 
evidence that they deem pertinent to their 
response to an assertion of substantial 
limitation, testing results and grades may be 
of only limited relevance. 

In addition, the Department does not agree 
with the assertions made by testing and 
educational entities that evidence of testing 
and grades is objective and, therefore, should 
be weighted more heavily, while evidence of 
self-mitigating measures, informal 
accommodations, or recently provided 


accommodations or modifications is 
inherently subjective and should be afforded 
lass consideration. Congress’s discussion of 
the relevance of testing outcomes and grades 
clearly indicates that it did not consider them 
definitive evidence of the existence or non- 
existence of a disability. While tests and 
grades typically are nunterical measures of 
performance, the capacity to quantify them 
does not make them inherently more 
valuable with respect to proving or 
disproving disability. To the contrary, 
Congress's incorporation of rules of 
construction emphasizing broad coverage of 
disabilities to the maximum extent 
permitted, its direction that such 
determinations should neither contemplate 
ameliorative mitigating measures nor 
demand extensive analysis, and its 
recognition of learned and adaptive 
modifications all support its openness for 
individuals with impairments to put forward 
a wide range of evidence to demonstrate their 
disabilities. 

The Department believes that Congress 
made its intention clear that the ADA’s 
protections should encompass people for 
whom the nature of their impairment 
requires an assessment that focuses on how 
they engage in major life activities, rather 
than the ultimate outcome of those activities. 
Beyond directly addressing this concern in 
the debate over the ADA Amendments Act, 
Congress’s incorporation of the far-reaching 
rules of construction, its explicit rejection of 
the consideration of ameliorative mitigating 
measures—including “learned behavioral or 
adaptive neurological modifications,” 42 
U.S.C. 12102(4)}(E)i)(V), such as those often 
employed by individuals with learning 
disabilities or ADHD—and its stated 
intention to “reinstat[e] a broad scope of 
protection to be available under the ADA,” 
Public Law 110-325, sec. 2(b)(1), all support 
the language initially proposed in these 
provisions. For these reasons, the Department 
determined that it will retain the language of 
these provisions as they were originally 
drafted. 


Analysis of Condition, Manner, or Duration 
Not Always Required 


As noted in the discussion above, the 
Department has added §§ 35.108(d)(3)(iv) and 
36.105(d)}(3)(iv) in the final rule to clarify that 
analysis of condition, manner, or duration 
will not always be necessary, particularly 
with respect to certain impairments that can 
easily be found to substantially limit a major 
life activity, This language is also found in 
the EEOC ADA title I regulation. See 29 CFR 
1630(j)(4)(iv). As noted earlier, the inclusion 
of these provisions addresses several 
comments from organizations representing 
persons with disabilities. This language also 
responds to several commenters’ concerns 
that the Department should clarify that, in 
some cases and particularly with respect to 
predictable assessments, no or only a very 
limited analysis of condition, manner, or 
duration is necessary. 

At the same time, individuals seeking 
coverage under the first or second prong of 
the definition of “disability” should not be 
constrained from offering evidence needed to 
establish that their impairment is 
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substantially limiting. See 154 Cong. Rec. 
$8842 (daily ed. Sept. 16, 2008) (Statement 
of the Managers). Such evidence may 
comprise facts related to condition, manner, 
or duration. And, covered entities may defeat 
a showing of substantial limitation by 
refuting whatever evidence the individual 
seeking coverage has offered, or by offering 
evidence that shows that an impairment does 
not impose a substantial limitation on a 
major life activity. However, a showing of 
substantial limitation is not defeated by facts 
unrelated to condition, manner, or duration 
that are not pertinent to the substantial 
limitation of a major life activity that the 
individual has proffered. 


Sections 35.108(d)(4) and 36.105(d)(4J— 
Examples of Mitigating Measures 


The rules of construction set forth at 
§§ 35.108(d)(1)(viii) and 36.105(d)(1)(viii) of 
the final rule make clear that the ameliorative 
effects of mitigating measures shall not be 
considered when determining whether an 
impairment substantially limits a major life 
activity. In the NPRM, proposed 
§§ 35,108(d)(4) and 36.105(d)(4) provided a 
non-inclusive list of mitigating measures, 
which includes medication, medical 
supplies, equipment, appliances, low-vision 
devices, prosthetics, hearing aids, cochlear 
implants and implantable hearing devices, 
mobility devices, oxygen therapy equipment, 
and assistive technology. In addition, the 
proposed regulation clarified that mitigating 
measures can include “learned behavioral or 
adaptive neurological modifications,” 
psychotherapy, behavioral therapy, or 
physical therapy, and "reasonable 
modifications” or auxiliary aids and services. 

The phrase “learned behavioral or adaptive 
neurological modifications,” is intended to 
include strategies developed by an individual 
to lessen the impact of an impairment. The 
phrase ‘reasonable madifications” is 
intended to include informal or 
undocumented accommodations and 
modifications as well as those provided 
through a formal process. 

The ADA as amended specifies one 
exception to the ruje on mitigating measures, 
stating that the ameliorative effects of 
ordinary eyeglasses and contact lenses shall 
be considered in determining whether a 
person has an impairment that substantially 
limits a major life activity and thereby is a 
person with a disability. 42 U.S.C. 
12102(4)(E)(ii). As discussed above, 

§§ 35.108(d)(4)(i) and 36.105(d)(4)(i) 
incorporate this exception by excluding 
ordinary eyeglasses and contact lenses from 
the definition of “low-vision devices,” which 
are mitigating measures that may not be 
considered in determining whether an 
impairment is a substantial limitation. 

The Department received a number of 
comments supporting the Department's 
language in these sections and its broad range 
of examples of what constitutes a mitigating 
measure, Commenters representing students 
with disabilities specifically supported the 
inclusion of “learned behavioral or adaptive 
neurological modifications,” noting that the 
section "appropriately supports and 
highlights that students [and individuals in 
other settings) may have developed self- 
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imposed ways to support their disability in 
order to perform major life activities required 
of daily life and that such measures cannot 
be used to find that the person is not 
substantially limited.” 

The Department notes that self-mitigating 
measures or undocumented modifications or 
accommodations for students who have 
impairments that substantially limit learning, 
reading, writing, speaking, or concentrating 
may include such measures as arranging to 
have multiple reminders for task completion; 
seeking help from others to provide 
reminders or to assist with the organization 
of tasks; selecting courses strategically (such 
as selecting courses that require papers 
instead of exams); devoting a far larger 
portion of the day, weekends, and holidays 
to study than students without disabilities; 
teaching oneself strategies to facilitate 
reading connected text or mnemonics to 
remember facts (including strategies such as 
highlighting and margin noting); being 
permitted extra time to complete tests; 
receiving modified homework assignments; 
or taking exams in a different format or in a 
less stressful or anxiety-provoking setting. 
Each of these mitigating measures, whether 
formal or informal, documented or 
undocumented, can improve the academic 
function of a student having to deal with a 
substantial limitation in a major life activity 
such as concentrating, reading, speaking, 
learning, or writing. However, when the 
determination of disability is made without 
considering the ameliorative effects of these 
measures, as required under the ADA as 
amended, these individuals still have a 
substantial limitation in major life activities 
and are covered by the ADA. See also 
discussion of §§ 35.108(d)(1) and 
36.105(d)(1), above. 

Some commenters argued that the 
Department's examples of mitigating 
measures inappropriately include normal 
learning strategies and asked that the 
Department withdraw or narrow its 
discussion of self-mitigating measures. The 
Department disagrees. Narrowing the 
discussion of self-mitigating measures to 
exclude normal or common strategies would 
not be consistent with the ADA Amendments 
Act. The Department construes learned 
behavioral or adaptive neurological 
modifications broadly to include strategies 
applied or utilized by an individual with a 
disability to lessen the effect of an 
impairment; whether the strategy applied is 
normal or common to students without 
disabilities is not relevant to whether an 
individual with a disability’s application of 
the strategy lessens the effect of an 
impairment. 

An additional commenter asked the 
Department to add language to the regulation 
and preamble addressing mitigating measures 
an individual with ADHD may employ. This 
commenter noted that ‘‘{aJn individual with 
ADHD may employ a wide variety of self- 
mitigating measures, such as exertion of 
extensive extra effort, use of multiple 
reminders, whether low tech or high tech, 
seeking a quiet or distraction free place or 
environment to do required activities.” The 
Department agrees with this commenter that 
these are examples of the type of self- 


mitigating measures used by individuals with 
ADHD, but believes that they fall within the 
range of mitigating measures already 
addressed by the regulatory language. 

Another commenter asked the Department 
to add language to the regulation or preamble 
addressing surgical interventions in a similar 
fashion to the approach taken in the EEOC’s 
title I preamble, 76 FR 16978, 16983 (Mar. 25, 
2011). There, the EEOC noted that a surgical 
intervention may be an ameliorative 
mitigating measure that could result in the 
permanent elimination of an impairment, but 
it also indicated that confusion about how 
this example might apply recommended 
against its inclusion in the regulatory text. 
Therefore, the EEOC eliminated that example 
from the draft regulatory text and 
recommended that, ‘[d]eterminations about 
whether surgical interventions should be 
taken into consideration when assessing 
whether an individual has a disability are 
better assessed on a case-by-case basis.” The 
Department agrees with the EEOC and 
underscores that surgical interventions may 
constitute mitigating measures that should 
not be considered in determining whether an 
individual meets the definition of 
“disability.” The Department declines to 
make any changes to its proposed regulatory 
text for these sections of the final rule. 

The ADA Amendments Act provides an 
“illustrative but non-comprehensive list of 
the types of mitigating measures that are not 
to be considered.”’ 154 Cong. Rec. S8842 
(daily ed. Sept. 16, 2008) (Statement of the 
Managers) at 9; see also H.R. Rep. No. 110- 
730, pt. 2, at 20 (2008). The absence of any 
particular mitigating measure should not 
convey a negative implication as to whether 
the measure is a mitigating measure under 
the ADA. Id. This principle applies equally 
to the non-exhaustive list in §§ 35.108(d)(4) 
and 36.105(d)(4). 


Sections 35.108(e) and 36.105(e)—Has a 
Record of Such an Impairment 


The second prong of the definition of 
“disability” under the ADA provides that an 
individual with a record of an impairment 
that substantially limits or limited a major 
life activity is an individual with a disability. 
42 U.S.C. 12102(1)(B). 

Paragraph (3) of the definition of 
“disability” in the existing title II and title III 
regulations states that the phrase “has a 
record of such an impairment” means has a 
history of, or has been misclassified as 
having, a mental or physical impairment that 
substantially limits one or more major life 
activities. 28 CFR 35.104, 36.104. The NPRM 
proposed keeping the language in the title II 
and title III regulations (with minor editorial 
changes) but to renumber it as §§ 35.108(e)(1) 
and 36.105(e)(1). In addition, the NPRM 
proposed adding a new second paragraph 
stating that any individual’s assertion of a 
record of impairment that substantially limits 
a major life activity should be broadly 
construed to the maximum extent permitted 
by the ADA and should not require extensive 
analysis. If an individual has a history of an 
impairment that substantially limited one or 
more major life activities when compared to 
most people in the general population or was 
misclassified as having had such an 
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impairment, then that individual will satisfy 
the third prong of the definition of 
“disability.” The NPRM also proposed 
adding paragraph (3), which provides that 
“[aln individual with a record of a 
substantially limiting impairment may be 
entitled to a reasonable modification if 
needed and related to the past disability.” 

The Department received no comments 
objecting to its proposed language for these 
provisions and has retained it in the final 
tule. The Department received one comment 
requesting additional guidance on the 
meaning of these provisions. The Department 
notes that Congress intended this prong of 
the definition of “disability” to ensure that 
people are not discriminated against based 
on prior medical history. This prong is also 
intended to ensure that individuals are not 
discriminated against because they have been 
misclassified as an individual with a 
disability. For example, individuals 
misclassified as having learning disabilities 
or intellectual disabilities are protected from 
discrimination on the basis of that erroneous 
classification. See H.R. Rep. No. 110-730, pt. 
2, at 7-8 & n.14 (2008). 

This prong of the definition is satisfied 
where evidence establishes that an 
individual has had a substantially limiting 
impairment. The impairment indicated in the 
record must be an impairment that would 
substantially limit one or more of the 
individual’s major life activities. The terms 
“substantially limits” and “major life 
activity” under the second prong of the 
definition of “disability” are to be construed 
in accordance with the same principles 
applicable under the “‘actual disability” 
prong, as set forth in §§ 35.108(b) and 
36.105(b). 

There are many types of records that could 
potentially contain this information, 
including but not limited to, education, 
medical, or employment records. The 
Department notes that past history of an 
impairment need not be reflected in a 
specific document. Any evidence that an 
individual has a past history of an 
impairment that substantially limited a major 
life activity is all that is necessary to 
establish coverage under the second prong. 
An individual may have a “record of” a_. 
substantially limiting impairment—and thus 
establish coverage under the “record of” 
prong of the statute—even if a covered entity 
does not specifically know about the relevant 
record. For the covered entity to be liable for 
discrimination under the ADA, however, the 
individual with a “record of” a substantially 
limiting impairment must prove that the 
covered entity discriminated on the basis of 
the record of the disability. 

Individuals who are covered under the 
“record of” prong may be covered under the 
first prong of the definition of “disability” as 
well. This is because the rules of 
construction in the ADA Amendments Act 
and the Department’s regulations provide 
that an individual with an impairment that 
is episodic or in remission can be protected 
under the first prong if the impairment 
would be substantially limiting when active. 
See §§ 35.108(d)(1)(iv); 36.105(d)(1)(iv). 
Thus, an individual who has cancer that is 
currently in remission is an individual with 
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a disability under the “actual disability" 
prong because he has an impairment that 
would substantially limit normal cell growth 
when active. He is also covered by the 
“record of” prong based on his history of 
having had an impairment that substantially 
limited normal cell growth. 

Finally, these provisions of the regulations 
clarify that an individual with a record of a 
disability is entitled to a reasonable 
modification currently needed relating to the 
past substantially limiting impairment. In the 
legislative history, Congress stated that 
reasonable motlifications were available to 
persons covered under the second prong of 
the definition. See H.R. Rep. No. 110-730, pt. 
2, at 22 (2008) (“This makes clear that the 
duty to accommodate. . . arisas only when 
an individual establishes coverage under the 
first or second prong of the definition.”). For 
example, a high school student with an 
impairment that previously substantially 
limited, but no longer substantially limits, a 
major life activity may need permission to 
miss a class or have a schedule change as a 
reasonable modification that would permit 
him or her to attend follow-up or monitoring 
appointments from a health care provider. 


Sections 35.108(f) and 36.105(f)—Is Regarded 
as Having Such an Impairment 


The “regarded as having such an 
impairment” prong of the definition of 
“disability” was included in the ADA 
specifically to protect individuals who might 
not meet the first two prongs of the 
definition, but who were subject to adverse 
decisions by covered entities based upon 
unfounded concerns, mistaken beliefs, fears, 
myths, or prejudices about persons with 
disabilities. See 154 Cong. Rec. $8842 (daily 
ed, Sept. 16, 2008) (Statement af the 
Managers). The rationale for the “regarded 
as” part of the definition of ‘‘disability” was 
articulated by the Supreme Court in the 
context of section 504 of the Rehabilitation 
Act of 1973 in School Board of Nassau 
County v. Arline, 480 U.S. 273 (1987). In 
Arline, the Court noted that, although an 
individual may have an impairment that does 
not diminish his or her physical or mental 
capabilities, it could “nevertheless 
substantially limit that person’s ability to 
work as a result of the negative reactions of 
others to the impairment.” Jd. at 283. Thus, 
individuals seeking the protection of the 
ADA under the “regarded as” prong only had 
to show that a covered entity took some 
action prohibited by the statute because of an 
actual or perceived impairment. At the time 
of the Arline decision, there was no 
requirement that the individual demonstrate 
that he or she, in fact, had or was perceived 
to have an impairment that substantially 
limited a major life activity. See 154 Cong. 
Rec. 88842 (daily ed. Sept. 16, 2008) 
(Statement of the Managers). For example, if 
a daycare center refused to admit a child 
with burn scars because of the presence of 
the scars, then the daycare center regarded 
the child as an individual with a disability, 
regardless of whether the child’s scars 
substantially limited a major life activity. 

In Sutton v. United Air Lines, Inc., 527 U.S. 
471 (1999), the Supreme Court significantly 
narrowed the application of this prong, 


holding that individuals who asserted 
coverage under the “regarded as having such 
an impairment” prong had to establish either 
that the covered entity mistakenly believed 
that the individual had a physical or mental 
impairment that substantially limited a major 
life activity, or that the covered entity 
mistakenly believed that “an actual, 
nonlimiting impairment substantially 
limit(ed]" a major life activity, when in fact 
the impairment was not so limiting, Jd. at 
489. Congress expressly rejected this 
standard in the ADA Amendments Act by 
ameénding the ADA to clarify that it is 
sufficient for an individual to establish that 
the covered entity regarded him or her as 
having an impairment, regardless of whether 
the individual actually has the impairment or 
whether the impairment constitutes a 
disability under the Act. 42 U.S.C. 
12102(3)(A). This amendment restores 
Congress’s intent to allow individuals to 
establish coverage under the “regarded as” 
prong by showing that they were treated 
adversely because of an actual or perceived 
impairment without having to establish the 
covered entity's beliefs concerning the 
severity of the impairment. See H.R. Rep. No. 
110-730, pt. 2, at 18 (2008). 

Thus, under the ADA as amended, it is not 
necessary, as it was prior to the ADA 
Amendments Act and following the Supreme 
Court’s decision in Sutton, for an individual 
to demonstrate that a covered entity 
perceived him as substantially limited in the 
ability to perform a major life activity in 
order for the individual to establish that he 
or she is covered under the “regarded as” 
prong. Nor is it necessary to demonstrate that 
the impairment relied on by a covered entity 
is (in the case of an actual impairment) or 
would be (in the case of a perceived 
impairment) substantially limiting for an 
individual to be “regarded as having such an 
impairment.” In short, to be covered under 
the “regarded as” prong, an individual is not 
subject to any functional test. See 154 Cong. 
Rec. $8843 (daily ed. Sept. 16, 2008) 
(Statement of the Managers) (‘The functional 
limitation imposed by an impairment is 
irrelevant to the third ‘regarded as’ prong.”’); 
HLR. Rep. No. 110-730, pt. 2, at 17 (2008) 
(‘‘[T]he individual is not required to show 
that the perceived impairment limits 
performance of a major life activity.") The 
concepts of “major life activities” and 
“substantial limitation” simply are not 
relevant in evaluating whether an individual 
is “regarded as having such an impairment.” 

In the NPRM, the Department proposed 
§§ 35.108(f)(1) and 36.105(f)(1), which are 
intended to restore the meaning of the 
“revarded as” prong of the definition of 
“disability” by adding language that 
incorporates the amended statutory 
provision: “An individual is 'regarded as 
having such an impairment’ if the individual 
is subjected to an action prohibited by the 
ADA because of an actual or perceived 
physical or mental impairment, whether or 
not that impairment substantially limits, or is 
perceived to substantially limit, a major life 
activity, except for an impairment that is 
both transitory and minor.” 

The proposed provisions also incorporate 
the statutory definition of transitory 
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impairment, stating that a “transitory 
impairment is an impairment with an actual 
or expected duration of six months or less.” 
The “transitory and minor" exception was 
not in the third prong in the original 
statutory definition of “disability.” Congress 
added this exception to address concerns 
raised by the business cormmunity that 
“absent this exception, the third prong of the 
definition would have covered individuals 
who are regarded as having common 
ailments like the cold or flu.” See H.R. Rep. 
No. 110-730, pt. 2, at 18 (2008). However, as 
an exception to the general rule for broad 
coverage under the “regarded as" prong, this 
limitation on coverage should be construed 
narrowly. Id. The ADA Amendments Act did 
not define ‘‘minor.” 

In addition, proposed §§ 35.108(f)(2) and 
36.105(f)(2) stated that any time a public 
entity or covered entity takes a prohibited 
action because of an individual’s actual or 
perceived impairment, even if the entity 
asserts, or may or does ultimately establish, 
a defense to such action, that individual is 
“regarded as” having such an impairment. 
Commenters on these provisions 
recommended that the Department revise its 
language to clarify that the determination of 
whether an impairment is in fact “transitory 
and minor" is an objective determination and 
that a covered entity may not defeat 
“regarded as" coverage of an individual 
simply by demonstrating that it subjectively 
believed that the impairment is transitory 
and minor. In addition, a number of 
commenters cited the EEOC title I rule at 29 
CFR 1630.15(f) and asked the Department to 
clarify that "the issue of whether an actual 
or perceived impairment is ‘transitory and 
minor’ is an affirmative defense and not part 
of the plaintiffs burden of proof.” The 
Department agrees with these commenters 
and has revised paragraphs (1) and (2) of 
these sections for clarity, as shown in 
§§ 35.108(f)(2) and 36.105(f)(2) of the final 
rule. 

The revised language makes clear that the 
relevant inquiry under these sections is 
whether the actual or perceived impairment 
that is the basis of the covered entity's action 
is objectively “transitory and minor,” not 
whether the covered entity claims it 
subjectively believed the impairment was 
transitory and minor, For example, a private 
school that expelled a student whom it 
believes has bipolar disorder cannot take 
advantage of this exception by asserting that 
it believed the student’s impairment was 
transitory and minor, because bipolar 
disorder is not objectively transitory and 
minor, Similarly, a public swimming pool 
that refused to admit an individual with a 
skin rash, mistakenly believing the rash to be 
symptomatic of HIV, will have “regarded” 
the individual as having a disability, It is not 
a defense to coverage that the skin rash was 
objectively transitory and minor because the 
covered entity took the prohibited action 
based on a perceived impairment, HIV, that 
is not transitory and minor. 

The revised regulatory text also makes 
clear that the “transitory and minor” 
exception to a “egarded as” claim is a 
defense to a claim of discrimination and not 
part of an individual’s prima facie case. The 
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Department reiterates that to fall within this 
exception, the actual or perceived 
impairment must be both transitory {less than 
six months in duration) and minor. For 
example, an individual with a minor back 
injury could be “regarded as” an individual 
with a disability if the back impairment 
lasted or was anticipated to last more than 
six months. The Department notes that the 
revised regulatory text is consistent with the 
EEOC rule which added the transitory and 
minor exception to its general affirmative 
defense provision in its title 1 ADA regulation 
at 29 CFR 1630.15(f). Finally, in the NPRM, 
the Department proposed §§ 35.108(f)(3) and 
36.105(f)(3) which provided that an 
individual who is “regarded as having such 
an impairment”’ does not establish liability 
based on that alone. Instead, an individual 
can establish liability only when an 
individual proves that a private entity or 
covered entity discriminated on the basis of 
disability within the meaning of the ADA. 
This provision was intended to make it clear 
that in order to establish liability, an 
individual must establish coverage as a 
person with a disability, as well as establish 
that he or she had been subjected to an action 
prohibited by the ADA. 

The Department received no comments on 
the language in these paragraphs. Upon 
consideration, in the final rule, the 
Department has decided to retain the 
regulatory text for §§ 35.108(f)(3) and 
36.105(f}(3) except that the reference to 
“covered entity” in the title III regulatory text 
is changed to “public accommodation.” 


Sections 35.108(g) and 36.105(g)—Exclusions 


The NPRM did not propose changes to the 
text of the existing exclusions contained in 
paragraph (5) of the definition of “disability” 
in the title II and title III regulations, see 28 
CFR 35.104, 36.104, which are based on 42 
U.S.C. 12211(b), a statutory provision that 
was not modified by the ADA Amendments 
Act. The NPRM did propose to renumber 
these provisions, relocating them at 
§§ 35.108(g)} and 36.105(g) of the 
Department’s revised definition of 
“disability.”” The Department received no 
comments on the proposed renumbering, 
which is retained in the final rule. 


Sections 35.130(b}(7}(J—General 
Prohibitions Against Discrimination and 
36.302(g)—Modifications in Policies, 
Practices, or Procedures 


The ADA Amendments Act revised the 
ADA to specify that a public entity under 
title II, and any person who owns, leases (or 
leases to), or operates a place of public 
accommodation under title III, ‘“‘need not 
provide a reasonable accommodation or a 
reasonable modification to policies, 
practices, or procedures to an individual who 
meets the definition of disability” solely on 
the basis of being regarded as having an 
impairment. 42 U.S.C. 12201(h). In the 
NPRM, the Department proposed 
§§ 35.130(b)(7)(i) and 36.302(g) to reflect this 
concept, explaining that a public entity or 
covered entity ‘‘is not required to provide a 
reasonable modification to an individual who 
meets the definition of disability solely under 
the ‘regarded as’ prong of the definition of 


disability.” These provisions clarify that the 
duty to provide reasonable modifications 
arises only when the individual establishes 
coverage under the first or second prong of 
the definition of “disability.” These 
provisions are not intended to diminish the 
existing obligations to provide reasonable 
modifications under title II and title III of the 
ADA. 

The Department received no comments 
associated with these provisions and retains 
the NPRM language in the final rule except 
for replacing the words “covered entity” with 
“public accommodation” in § 36,302(g). 


Sections 35.130{(i) and 36.201(c)—Claims of 
No Disability 

The ADA as amended provides that 
“{nJothing in this [Act] shall provide the 
basis for a claim by an individual without a 
disability that the individual was subject to 
discrimination because of the individual's 
lack of disability.” 42 U.S.C. 12201(g). In the 
NPRM the Department proposed adding 
§§ 35.130(i) and 36.201(c) to the title If and 
title III regulations, respectively, which 
incorporate similar language. These 
provisions clarify that persons without 
disabilities do not have an actionable claim . 
under the ADA on the basis of not having a 
disability. 

The Department received no comments 
associated with this issue and has retained 
these provisions in the final rule. 


Effect of ADA Amendments Act on Academic 
Requirements in Postsecondary Education 


The Department notes that the ADA 
Amendments Act revised the rules of 
construction in title V of the ADA by 
including a provision affirming that nothing 
in the Act changed the existing ADA 
requirement that covered entities provide 
reasonable modifications in policies, 
practices, or procedures unless the entity can 
demonstrate that making such modifications, 
including academic requirements in 
postsecondary education, would 
fundamentally alter the nature of goods, 
services, facilities, privileges, advantages, or 
accommodations involved. See 42 U.S.C. 
12201(f). Congress noted that the reference to 
academic requirements in postsecondary 
education was included “‘solely to provide 
assurances that the bill does not alter current 
law with regard to the obligations of 
academic institutions under the ADA, which 
we believe is already demonstrated in case 
law on this topic. Specifically, the reference 
to academic standards in post-secondary 
education is unrelated to the purpose of this 
legislation and should be given no meaning 
in interpreting the definition of disability.” 
154 Cong. Rec. 58843 (daily ed. Sept. 16, 
2008) (Statement of the Managers). Given that 
Congress did not intend there to be any 
change to the law in this area, the 
Department did not propose to make any 
changes to its regulatory requirements in 
response to this provision of the ADA 
Amendments Act. 
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PART 36—NONDISCRIMINATION ON 
THE BASIS OF DISABILITY BY PUBLIC 
ACCOMMODATIONS AND IN 
COMMERCIAL FACILITIES 


@ 7. Revise the authority citation for part 
36 to read as follows: 


Authority: 5 U.S.C. 301; 28 U.S.C. 509, 
510; 42 U.S.C. 12186(b) and 12205a. 


@ 8. Revise § 36.101 to read as follows: 


§36.101 Purpose and broad coverage. 

(a) Purpose. The purpose of this part 
is to implement subtitle A of title III of 
the Americans with Disabilities Act of 
1990 (42 U.S.C. 12181-12189), as 
amended by the ADA Amendments Act 
of 2008 (ADA Amendments Act) (Pub. 
L. 110-325, 122 Stat. 3553 (2008), 
which prohibits discrimination on the 
basis of disability by covered public 
accommodations and requires places of 
public accommodation and commercial 
facilities to be designed, constructed, 
and altered in compliance with the 
accessibility standards established by 
this part. 

(b) Broad coverage. The primary 
purpose of the ADA Amendments Act is 
to make it easier for people with 
disabilities to obtain protection under 
the ADA. Consistent with the ADA 
Amendments Act’s purpose of 
reinstating a broad scope of protection 
under the ADA, the definition of 
“disability” in this part shall be 
construed broadly in favor of expansive 
coverage to the maximum extent 
permitted by the terms of the ADA. The 
primary object of attention in cases 
brought under the ADA should be 
whether entities covered under the ADA 
have complied with their obligations 
and whether discrimination has 
occurred, not whether the individual 
meets the definition of “disability.” The 
question of whether an individual meets 
the definition of “disability” under this 
part should not demand extensive 
analysis. 

m 9, Amend § 36,104 by revising the 
definition of “Disability” to read as 
follows: 


§36.104 Definitions. 
* * * * x 

Disability. The definition of disability 
can be found at § 36.105. 


* * * * * 


m 10. Add § 36.105 to subpart A to read 
as follows: 


§36.105 Definition of “disability.” 

(a)(1) Disability means, with respect to 
an individual: 

(i) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 
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(ii) A record of such an impairment; 
or 

(iii) Being regarded as having such an 
impairment as described in paragraph 
(f) of this section. 

(2) Rules of construction. (i) The 
definition of “disability” shall be 
construed broadly in favor of expansive 
coverage, to the maximum extent 
permitted by the terms of the ADA. 

(ii) An individual may establish 
coverage under any one or more of the 
three prongs of the definition of 
“disability” in paragraph (a)(1) of this 
section, the ‘actual disability” prong in 
paragraph (a)(1)(i) of this section, the 
“record of" prong in paragraph (a)(1)(ii) 
of this section, or the “regarded as"’ 
prong in paragraph (a)(1)(iii) of this 
section. 

(iii) Where an individual is not 
challenging a public accommodation’s 
failure to provide reasonable 
modifications under § 36.302, it is 
generally unnecessary to proceed under 
the “actual disability” or “record of” 
prongs, which require a showing of an 
impairment that substantially limits a 
major life activity or a record of such an 
impairment. In these cases, the 
evaluation of coverage can be made 
solely under the “regarded as” prong of 
the definition of “disability,” which 
does not require a showing of an 
impairment that substantially limits a 
major life activity or a record of such an 
impairment. An individual may choose, 
however, to proceed under the “actual 
disability” or “record of" prong 
regardless of whether the individual is 
challenging a public accommodation’s 
failure to provide reasonable 
modifications. 

(b)(1) Physical or mental impairment 
means: 

(i) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
body systems, such as: Neurological, 
musculoskeletal, special sense organs, 
respiratory (including speech organs), 
cardiovascular, reproductive, digestive, 
genitourinary, immune, circulatory, 
hemic, lymphatic, skin, and endocrine; 
or 

(ii) Any mental or psychological 
disorder such as intellectual disability, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disability, 

{2) Physical or mental impairment 
includes, but is not limited to, 
contagious and noncontagious diseases 
and conditions such as the following: 
Orthopedic, visual, speech and hearing 
impairments, and cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, 
intellectual disability, emotional illness, 


dyslexia and other specilic learning 
disabilities, Attention Deficit 
Hyperactivity Disorder, Human 
Immunodeficiency Virus infection 
(whether symptomatic or 
asymptomatic), tuberculosis, drug 
addiction, and alcoholism. 

(3) Physical or mental impairment 
does not include homosexuality or 
bisexuality. 

(c)(1) Major life activities include, but 
are not limited to: 

(i) Caring for oneself, performing 
manual tasks, seeing, hearing, eating, 
sleeping, walking, standing, sitting, 
reaching, lifting, bending, speaking, 
breathing, learning, reading, 
concentrating, thinking, writing, 
communicating, interacting with others, 
and working; and 

(ii) The operation of a major bodily 
function, such as the functions of the 
immune system, special sense organs 
and skin, normal cell growth, and 
digestive, genitourinary, bowel, bladder, 
neurological, brain, respiratory, 
circulatory, cardiovascular, endocrine, 
hemic, lymphatic, musculoskeletal, and 
reproductive systems. The operation of 
a major bodily function includes the 
operation of an individual organ within 
a body system. 

(2) Rules of construction. (i) In 
determining whether an impairment 
substantially limits a major life activity, 
ihe term major shall not be interpreted 
strictly to create a demanding standard. 

(ii) Whether an activity is a major life 
activity is not determined by reference 
to whether it is of central importance to 
daily life, 

(d) Substantially limits—(1) Rules of 
construction. The following rules of 
construction apply when determining 
whether an impairment substantially 
limits an individual in a major life 
activity. 

(i) The term ‘“‘substantially limits” 
shall be construed broadly in favor of 
expansive coverage, to the maximum 
extent permitted by the terms of the 
ADA, “Substantially limits” is not 
meant to be a demanding standard. 

(ii) The primary object of attention in 
cases brought under title III of the ADA 
should be whether public 
accommodations have complied with 
their obligations and whether 
discrimination has occurred, not the 
extent to which an individual’s 
impairment substantially limits a major 
life activity, Accordingly, the threshold 
issue of whether an impairment 
substantially limits a major life activity 
should not demand extensive analysis. 

(iii) An impairment that substantially 
limits one major life activity doas not 
need to limit other major life activities 
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in order to be considered a substantially 
limiting impairment, 

(iv) An impairment that is episodic or 
in remission is a disability if it would 
substantially limit a major life activity 
when active. 

(v) An impairment is a disability 
within the meaning of this part if it 
substantially limits the ability of an 
individual to perform a major life 
activity as compared to most people in 
the general population. An impairment 
does not need to prevent, or 
significantly or severely restrict, the 
individual from performing a major life 
activity in order to be considered 
substantially limiting. Nonetheless, not 
every impairment will constitute a 
disability within the meaning of this 
section. 

(vi) The determination of whether an 
impairment substantially limits a major 
life activity requires an individualized 
assessment, However, in making this 
assessment, the term ‘substantially 
limits” shall be interpreted and applied 
to require a degree of functional 
limitation that is lower than the 
standard for substantially limits applied 
prior to the ADA Amendments Act. 

(vii) The comparison of an 
individual’s performance of a major life 
activity to the performance of the same 
major life activity by most people in the 
general population usually will not 
require scientific, medical, or statistical 
evidence. Nothing in this paragraph 
(d)(1) is intended, however, to prohibit 
or limit the presentation of scientific, 
medical, or statistical evidence in 
making such a comparison where 
appropriate. 

viii) The determination of whether an 
impairment substantially limits a major 
life activity shall be made without 
regard to the ameliorative effects of 
mitigating measures. However, the 
ameliorative effects of ordinary 
eyeglasses or contact lenses shall be 
considered in determining whether an 
impairment substantially limits a major 
life activity. Ordinary eyeglasses or 
contact lenses are lenses that are 
intended to fully correct visual acuity or 
to eliminate refractive error. 

(ix) The six-month “transitory” part of 
the “transitory and minor’ exception in 
paragraph (f)(2) of this section does not 
apply to the “actual disability" or 
“record of” prongs of the definition of 
“disability.” The effects of an 
impairment lasting or expected to last 
less than six months can be 
substantially limiting within the 
meaning of this section for establishing 
an actual disability or a record of a 
disability. 

(2) Predictable assessments. (i) The 
principles set forth in the rules of 
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construction in this section are intended 
« to provide for more generous coverage 
and application of the ADA’s 
prohibition on discrimination through a 
framework that is predictable, 
consistent, and workable for all 
individuals and entities with rights and 
responsibilities under the ADA. 

(ii) Applying these principles, the 
individualized assessment of some 
types of impairments will, in virtually 
all cases, result in a determination of 
coverage under paragraph (a}(1)(i) of 
this section (the ‘‘actual disability” 
prong) or paragraph (a)(1)(ii) of this 
section (the “‘record of” prong). Given 
their inherent nature, these types of 
impairments will, as a factual matter, 
virtually always be found to impose a 
substantial limitation on a major life 
activity. Therefore, with respect to these 
types of impairments, the necessary 
individualized assessment should be 
particularly simple and straightforward. 

(iii) For example, applying these 
principles it should easily be concluded 
that the types of impairments set forth 
in paragraphs (d)(2)(iii)(A) through (K) 
of this section will, at a minimum, 
substantially limit the major life 
activities indicated. The types of 
impairments described in this paragraph 
may substantially limit additional major 
life activities (including major bodily 
functions) not explicitly listed in 
paragraphs (d)(2)(iii)(A) through (K). 

(A) Deafness substantially limits 
hearing; 

(B) Blindness substantially limits 
seeing; 

(C) Intellectual disability substantially 
limits brain function; 

(D) Partially or completely missing 
limbs or mobility impairments requiring 
the use of a wheelchair substantially 
limit musculoskeletal function; 

(E) Autism substantially limits brain 
function; 

(F) Cancer substantially limits normal 
cell growth; 

(G) Cerebral palsy substantially limits 
brain function; 

(H) Diabetes substantially limits 
endocrine function; 

(I) Epilepsy, muscular dystrophy, and 
multiple sclerosis each substantially 
limits neurological function; 

(J) Human Immunodeficiency Virus 
(HIV) infection substantially limits 
immune function; and 

(K) Major depressive disorder, bipolar 
disorder, post-traumatic stress disorder, 
traumatic brain injury, obsessive 
compulsive disorder, and schizophrenia 
each substantially limits brain function. 

(3) Condition, manner, or duration.(i) 
At all times taking into account the 
principles set forth in the rules of 
construction, in determining whether an 


individual is substantially limited in a 
major life activity, it may be useful in 
appropriate cases to consider, as 
compared to most people in the general 
population, the conditions under which 
the individual performs the major life 
activity; the manner in which the 
individual performs the major life 
activity; or the duration of time it takes 
the individual to perform the major life 
activity, or for which the individual can 
perform the major life activity. 

(ii) Consideration of facts such as 
condition, manner, or duration may 
include, among other things, 
consideration of the difficulty, effort or 
time required to perform a major life 
activity; pain experienced when 
performing a major life activity; the 
length of time a major life activity can 
be performed; or the way an impairment 
affects the operation of a major bodily 
function. In addition, the non- 
ameliorative effects of mitigating 
measures, such as negative side effects 
of medication or burdens associated 
with following a particular treatment 
regimen, may be considered when 
determining whether an individual’s 
impairment substantially limits a major 
life activity. 

(iii) In determining whether an 
individual has a disability under the 
“actual disability” or “record of’ prongs 
of the definition of “disability,” the 
focus is on how a major life activity is 
substantially limited, and not on what 
outcomes an individual can achieve. For 
example, someone with a learning 
disability may achieve a high level of 
academic success, but may nevertheless 
be substantially limited in one or more 
major life activities, including, but not 
limited to, reading, writing, speaking, or 
learning because of the additional time 
or effort he or she must spend to read, 
write, speak, or learn compared to most 
people in the general population. 

(iv) Given the rules of construction set 
forth in this section, it may often be 
unnecessary ta conduct an analysis 
involving most or all of the facts related 
to condition, manner, or duration. This 
is particularly true with respect to 
impairments such as those described in 
paragraph (d)(2)(iii) of this section, 
which by their inherent nature should 
be easily found to impose a substantial 
limitation on a major life activity, and 
for which the individualized assessment 
should be particularly simple and 
straightforward, 

(4) Mitigating measures include, but 
are not limited to: 

(i) Medication, medical supplies, 
equipment, appliances, low-vision 
devices (defined as devices that 
magnify, enhance, or otherwise augment 
a visual image, but not including 
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ordinary eyeglasses or contact lenses), 
prosthetics including limbs and devices, 
hearing aid(s) and cochlear implant(s) or 
other implantable hearing devices, 
mobility devices, and oxygen therapy 
equipment and supplies; 

(ii) Use of assistive technology; 

(iii) Reasonable modifications or 
auxiliary aids or services as defined in 
this regulation; 

(iv) Learned behavioral or adaptive 
neurological modifications; or 

(v) Psychotherapy, behavioral 
therapy, or physical therapy. 

(e) Has a record of such an 
impairment. (1) An individual has a 
record of such an impairment if the 
individual has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activities. 

(2) Broad construction. Whether an 
individual has a record of an 
impairment that substantially limited a 
major life activity shall be construed 
broadly to the maximum extent 
permitted by the ADA and should not 
demand extensive analysis. An 
individual will be considered to fall 
within this prong of the definition of 
“disability” if the individual has a 
history of an impairment that 
substantially limited one or more major 
life activities when compared to most 
people in the general population, or was 
misclassified as having had such an 
impairment. In determining whether an 
impairment substantially limited a 
major life activity, the principles 
articulated in paragraph (d)(1) of this 
section apply. 

(3) Reasonable modification. An 
individual with a record ofa 
substantially limiting impairment may 
be entitled to a reasonable modification 
if needed and related to the past 
disability. 

(6) Is regarded as having such an 
impairment. The following principles 
apply under the “‘regarded as” prong of 
the definition of ‘disability’ (paragraph 
(a)(1) (iii) of this section): 

(1) Except as set forth in paragraph 
(f)(2) of this section, an individual is 
“regarded as having such an 
impairment” if the individual is 
subjected to a prohibited action because 
of an actual or perceived physical or 
mental impairment, whether or not that 
impairment substantially limits, or is 
perceived to substantially limit, a major 
life activity, even if the public 
accommodation asserts, or may or does 
ultimately establish, a defense to the 
action prohibited by the ADA. 

(2) An individual is not “regarded as 
having such an impairment” if the 
public accommodation demonstrates 
that the impairment is, objectively, both 
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‘transitory’ and “minor.” A public 
accommodation may not defeat 
“regarded as” coverage of an individual 
simply by demonstrating that it 
subjectively believed the impairment 
was transitory and minor; rather, the 
public accommodation must 
demonstrate that the impairment is (in 
the case of an actual impairment) or 
would be (in the case of a perceived 
impairment), objectively, both 
“transitory” and “minor,” For purposes 
of this section, “transitory” is defined as 
lasting or expected to last six months or 
less. 


(3) Establishing that an individual is 
“regarded as having such an 
impairment” does not, by itself, 
establish liability. Liability is 
established under title III of the ADA 
only when an individual proves that a 
public accommodation discriminated on 
the basis of disability within the 
meaning of title III of the ADA, 42 
U.S.C. 12181-12189. 


(g) Exclusions. The term ‘‘disability” 
does not include— 


(1) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 


from physical impairments, or other 
sexual behavior disorders; 

(2) Compulsive gambling, 
kleptomania, or pyromania; or 

(3) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 


Subpart B—General Requirements 


g 11. Amend § 36.201 by adding 
paragraph (c) to read as follows: 


§36.201 General. 
* * * * * 

(c) Claims of no disability. Nothing in 
this part shall provide the basis for a 
claim that an individual without a 
disability was subject to discrimination 
because of a lack of disability, including 
a claim that an individual with a 
disability was granted a reasonable 
modification that was denied to an 
individual without a disability. 


Subpart C—Specific Requirements 


g 12. Amend § 36.302 by adding 
paragraph (g) to read as follows: 


§36.302 Modifications in policies, 
practices, or procedures. 
* * * * * 
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(g) Reasonable modifications for 
individuals “regarded as” having a 
disability. A public accommodation is 
not required to provide a reasonable 
modification to an individual who 
meets the definition of “disability” 
solely under the “regarded as” prong of 
the definition of “disability” at 
§ 36.105(a){1) (ii). 


* * * x * 


= 13, Add appendix E to part 36 to read 
as follows: 


Appendix E—Guidance to Revisions to 
ADA Title II and Title 11! Regulations 
Revising the Meaning and 
Interpretation of the Definition of 
“disability” and Other Provisions in 
Order To Incorporate the Requirements 
of the ADA Amendments Act 


For guidance providing a section-by- 
section analysis of the revisions to 28 CFR 
parts 35 and 36 published on August 11, 
2016, see appendix C of 28 CFR part 35. 

Dated: July 15, 2016. 

Loretta E, Lynch, 

Attorney General. 
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